
   
 Università degli Studi di Ferrara

 
�

����������������	�����
��
� ����������	��
�
��
	�	����	����

�
���������� �

�
�

�
������
����	��������������������

�
�
�
�
�
�
�

����������������������� ����!���	"��#���������$�

��������%�!������&�	����!%����!���'�����������!�(�! ����!���

��������&������!���	"��#����������

�
�
�
�
�

)�!!����)����!��������%��#���������)*+,�
�
�
�
�
�
�
� ������������ 	
���� �
� ��!!��-����!��.����� ��������//�����)�0�%!�����
�
1111111111111111111111111111111� 1111111111111111111 1111111111�
� �������� ��������
�
�
�
�
�

�����23++*23+4��
�

�

�
�



� � �

���������

��������������������������������������������������� ��������������������������������������������������������������������������������������	 �


����
��������������������������������������������� ����������������������������������������������������������������������������� �

��������
������������������������������������������ ������������������������������������������������������������������������������ �

	 � ��������������������������������������������������� ������������������������������������������������������������ �

	�	 �  �������������������������������������������������� ������������������������������������������������������������������������������ �

	�! � ���������"#$��������������������������������������� ��������������������������������������������������������������		 �

	�� � %������������&���������#�����&��������������������� ����������������������������������������������	! �

	�' � %������������(���������#��������������������������� �����������������������������������������������������������	' �

	�) � ���$����������#������������������������������������ ����������������������������������������������������������������!! �

! � "�����#����*��������(��������������������������(��� ���������������������������������������!' �

!�	 �  �������������������������������������������������� ���������������������������������������������������������������������������!' �

!�! � 
�������������������������������������������������� ����������������������������������������������������������������������!� �

!�� � &�������������������������������������������������� ����������������������������������������������������������������������! �

!�' � ����������(�������������������������(�������������� ��������������������������������������������������� �

!�) �  �������������������������������������������������� ����������������������������������������������������������������'� �

!�� � �����"�������&��+���������������������������������� �����������������������������������������������������������������)	 �

!�� � *��������������������!,���������#������������������ �����������������������������������������������������)) �

!�- � ��������������������������������������������������� ������������������������������������������������������������������������- �

� � ������$���������#��������������������
������������� ������������������������������������������������������	 �

��	 �  �������������������������������������������������� ����������������������������������������������������������������������������	 �

��! � �������������������������$����������� ���������#��� �������������������������������������������! �

��� � ������ ���������#��������������������
������������� ��������������������������������������������������' �

��' � ��������������������������������������������������� �����������������������������������������������������������������������.� �

' � */����
�������������������������������������������� �����������������������������������������������������.- �

'�	 �  �������������������������������������������������� ���������������������������������������������������������������������������.- �

'�! � ������ ���������#��������*/������������������������ �����������������������������������������������������������.. �

'�� � ������$���������#��������**�����������������(����#� ������������������������������������		, �

'�' � ���$���������������*/�����&0����������������������� �����������������������������������������������������	�! �

'�) � 0#����������������������������������$�������������� �����������������������������������������	�. �

'�� � 0����������*/���
���������������������������������� ����������������������������������������������������������������	.	 �



� � �

'�� � ��������������������������������������������������� ���������������������������������������������������������������������!	� �

) � ������������������ ����#��������*/����������������� ������������������������������������������������!	. �

)�	 �  �������������������������������������������������� �������������������������������������������������������������������������!	. �

)�! � "�����#������ ������������������������������������� ������������������������������������������������������������������!!, �

)�� � 0��1���2������������������������(����#������������� �����������������������������������������������!)) �

)�' � ��������������������������������������������������� ���������������������������������������������������������������������!�� �

� � 3
((45(6�����������#������������������������������� ���������������������������������������������������������!�� �

��	 �  �������������������������������������������������� �������������������������������������������������������������������������!�� �

��! � 3
((�����#����������
������������������������������ ����������������������������������������������������������!�� �

��� � 7����3
((����5(6����������������������������������� ����������������������������������������������������������!-- �

��' � 5(6�����#����������
������������������������������� ����������������������������������������������������������!.� �

��) � ��������������������������������������������������� ����������������������������������������������������������������������	' �

� � ����������������
��������5�����(�����6�����8������� �������*/����������������������	- �

��	 �  �������������������������������������������������� ��������������������������������������������������������������������������	- �

��! � */���������3
((���
�������������������������������� ����������������������������������������������������������!, �

��� � */���������5(6���
��������������������������������� �����������������������������������������������������������', �

��' � &*��60/��������#����������������������������������� ��������������������������������������������������������! �

��) � ��������������������������������������������������� ������������������������������������������������������������������������ �

- � ��������������������������������������������������� ������������������������������������������������������������-	 �

9��������$�#��������������������������������������� ��������������������������������������������������������������������������������-) �

9�������������������������������������������������� �������������������������������������������������������������������������������������-) �


�������������������������������������������������� �������������������������������������������������������������������������������������.- �

������
��������:����������������������������������� �������������������������������������������������������������������',� �

���������0����������������������������������������� �����������������������������������������������������������������������������',. �

�

�

�

� �



� � �


����
����������

�������	
�	�	�
�������
����
�	�
���	�
�
����������� ��� ������������	 ��
�	����
�

�	���������	����������
�����	��
����
��������	�
��� ����
�	������	���
�
��
�	��	������


�������
�����		
	
�
��	���	���
�	��������	
�	�	�
� ��
����������
�
�	�� �����
 ������


�	��������	
�	�	�
�
���	����	������	
�	�	�����
��� �����������������
����
�	�������

����	�
�	���
���������������������	����
����
�
��
� ���	��	�����
��	����

	
���

 �	��	��������	����
�	���
�����
��
������� ��������� �����!����������
���
��
�

��
�� �� �
�����"��	� �	���� ����� ���	� ��	���	��� ���#$% $�!� ���� �
��
���� ��� ����
� ��� ��

�
����� 
��	����� ���
��
� ��� ������� � 
�	� 
������� ��� !�
	���
������ &	��
����� ��
�

'����	��� "
�
�	�� ����� 
�	� !��
�
�
	� ��� !�
	���
���� �� &	��
����� ��
� (������
��	�

)������
�	�(��	�����*���	���
�����+��
�������!����� ����������	��������
�����������

��
�� ��� ��
	�	�
� ��� '����	��� �
�
�	��� ������ !� ����� 	
� ��
�� 
�	� �	�������� ��� 
�	�

���������
�	�� ��
� ������	�� ��� 
�	� ����� ��
� ����� ��� 	�	��� �	�	���
� ���������
�� 
�	�

'����	������
	��������	����	�	
�
���	���

,�����������
�	�� ���������� �����
�	����������
�	�����	��	
�*���	���
-�
	�����
 �
��


��,	��������	����
�	���
	�
���
�
��
�
������!
���� ������	���
�	�������������

	�
	
�

��� 
�	� ���
� ��� ������	�
� ��������� ���	� (��	������� � ��  ����	������ "���	� 
�	�

*���	���
�� ��� ,	������ ���	�	
� 
�	�  �.� �������� ��� '* � )��� ��
�� ��
	�	�
����

���
	������
���
	���
���������������
��
����!������ 

	
�
�	��������
�������������


����  �.� �
�
�� ��������� �
� 
���� ����	�� !� ����
� ���	 � 
�� 	���	��� ��� 
������ ����� 
��


�	� ����
�
���� /����0��� ��� 
�	� �������� "  � 
��
� ��� ��
	
� �	� �� �
��
� ���

����������������
�	� �.��
�
�����������

����� 
��	� �		��� ����
� 
�� 	���	��� ��� 
		�	�
� 
����� 
 �� 
�	� �	������ ����

���	� ���
����
	
� 
�� 
�	� ���
� 
��
� 
���� 
���	�
�
��� � ����
� ���	� ���	� 
�� 	���
	��	��

,���
� ��� ���� !� ����
� ���	� 
�� 	���	��� ��� ���
�
�
	� 
 �� ��� ����	�
� ������� ���� '���

1���	
��2�� 
�
� 3�4	�� 1���	
��� ��
� ���
�	�� 32�� ��
� � ��� �������	�
� 1��
��5���

"
���2���2� ���� 
�	��� 	�
�	��� ������
� 
������ 
�	� ��� �	�  �.� �����	�� 1�� 
������

��	�� ����� 
�� ��� ����
��� ��6�	
��&�0����2� ���� 
�	� �� ���	�� ��	� ���� ��	���	
� ����



� � �

�	�
�����������	�	��	��
����	��	�������	�
������	�
 �
�	�	�	����
�����
�	��������

1�����
�	��
��������	��
������������1������1���	
�� �)������
�+	�27���

.���������
������		�����
����
������!
����!���
���� �����
���
��
���	
�
��

����� �	���	� ������ ��	�
	� ��� !
������ �������� ������ � ���
� ��� ���� !� ����
� ���	� �	�


��������
������	����	�	����	�
�����������	��	�
�
� ��'�	���(����
����
��	�����	�
��

'�4��(����
����
�'��4��
���,����
����
������������ �������� �������
������	���	����


�	�	�����		����
�	�!*""���
����	������	��������
�
 ������
�
�	��		�����������	��

����
� ����� '�	���� !� ����
� ���	� 
�� 	���	��� ��� 
����� � 
�� 
	��� ���	�
�� ,	����	�	�

�����+�����	���� ,�������+������� ��
� ,�����  ������ ,� ��� 
�	� �	����� ���&������ ���

���
�������
��������	��
��8��	���� �����44����
��	� �������	�
�'������9���������
�	�

�	������� ��
� � ��	��� ���������
 �� ��
� ������4�
���� ��� 
�	� 
���	��� �
� ��44�� ��
�

��
	���
������ 
���	���� ���
�	�� ��	����� 
	
���
���� � �	�� 
�� 
�	� ��
�� ��� &��	�� ��
�

3����	
� ��
� 
	��� ���	�
� 1����� )���	44���� ��
� �	�� �� ������ 	�:����	���	� ����� 
�	�

 �.� �����	� ���� �	�� �����
���
�� ��
� ������
� ��	� ���� �
	
� 	�	��� �����	� 
��	� !�

����
	
��	���;�������	��
������ �.�����	���	������� ��	�
�����	��	�������
����
�	� �.�


	���
	���
	������
��	����� ���������
��� ����

��	��������	���������
����
���	�
�
��������
� ��
��	 ��������	���
���
��	���	�

���� ������
	
� �	� ����� 
�	� ���
	���� ����
� ��� ��	��� " ������ 
��
� ��� ���
�������


������ ��	�� 
�� ��� 
�
��� .�

�� "	���
����� &�44������  �.� ���� ���� ���
	���� ��
�

�	������� ������
� ��
� �	�
������ 
������ ���� �	���� ��� 
�	�  �.� �
�
�	�� ������ �	���

�	� 
�� ����	� 
�	� ������ �	������ ��� 
�	� 
���	�
�
����� ���� ���� �������	� ����	�
�� ��
�

���
���
������������	��	
��	�
���	���	
�
�	�������� 	���������
�	�
���	�
�
�������
�


�� �	� �����

	�� ��
� ��
� �	�
���	
� ��� 	���	������ ��� 
������ ��� ����� ������  �����

+������ ���� ����
���
���� ��
� � ����
����� �� ��� 
�	� ����	�  �.� �����	� ���	�����

	��	��	�
� �	������� ��
� ����	�	��	�� ��
�� ������	�
� � �	��	��� ������� ��
� �����

�����!
�������
����������	�'����	������
	��������	� ��

)��
� ��� ��
� �	��
� !� ����
� ���	� 
�� 	���	��� ��� 
		�	� 
� 
����� ���� 
�� ���	�
��

����� "�������� ���� �	��	
� �	� �� ��
� ���� ��� �	� �	�
��� 	
� 	������
��� ��	� �����

<�	���
��2��<�
��=���/��	���2�� 	
	��3��0���0������ 	�4�����
� ��
��+�������



� � �

,���� 
�	� ���
	���� ����
� ��� ��	��� !� ����
� ���	� 
�� 
� ���� ���� ����� 
�	� !*""�

�����	� 
	���� &����	��� (�������� 9������ 8������ ��
� �� ��	�� 
��	�
���  ����� 9�����	���

 �������� ��	� ���	� 
����� ������	�� �����
��
�	� 	����� 		�� ��� 
�	� ����	���
�� �������

���&������ ���� !� ��
� ��� �����
���
�� 
�� �		
� ��
� ���� �	��	
� �	� �� ��
� 
������ ����


�������&��������

�

� �



� � �

��������
�������������

�

��� � ���	���
	�+�
��
����� � �����
�	����5	�������	��
�������
�����
�	���
���� � (�������������
����� ������
�	
� � (���
����
�	�,���
�!��
���	�
�	��� � (������,��	������
�"	����
�� ������
����
� � (���
����3��
��	����
�	�'����	���*�����
���� � (������'�
	������������
��� � (������(��
�����������
���� � (���	>��
	��1	���
��(��?��
���� � (��������������
� ������
���� � .����
	�"	

�	�	�
�+�
��
���� � .����
	�"	

�	�	�
�1	��������
��� � '����	���(������
��
���� � '����	���(���
����3��
��	�
����� � '����	���(������
�"
		��(������
��
���� � '����	���'��������(������
��
��� � '����	��� ���
�����(������
��
�
� � '����	���*�����
�
������ � '����	����
�����'�	����(������
��
��� � 9	�	�����
����
	�
����� � 9	�	�������		�	�
��������������
����
	�
���� � 9�����1	���
��(��?��
��� � /������
����
��

�
��� � !�
	����(��������������!�
	���
���������
	�;�����4� 
�����

�� � !�
	���
���������
	�;�����4�
�����
��� � 3��
��	���
�/��	���������
������
�� � 1	���
��(�����
��"���
������
�� � 1	���
��(��?��
	��"���
�	�� � 1��
������	
���
����
��� � &	�������
��
	����		�	�
�
���� � "����	�'����	�����
�
���� � ��	�
�����'����	���(������
��
�	�
� � ��	�
�����,���
����������
�	�'����	���*�����
��
� � ��	�
�����'����	���*�����
����� � ���
	� ������&	��	��+�
��

��� � *��
	
�"
�
	�������	�����
���� � @���
����
	�;�����4�
����

�



� � �

	  ������������������������������������

��������
%�%� �	���	�%�#�&	�	�����/���
�	�	��%�A�.���	�
�
�� ��1	
��
��������
�1	
��
��%�B�.���	�
�
����
�	����������%�C�(���
	��"�������

���  ��������

���� ���� ���������� ����� ���� ������ ������� ���� ������ � ����� ������� ���� �������� ����


������ ���� ���������� ���� ����������� ��� ���� �������� ��� ��� ���� ���� ���!� ��� ������ ����������� ���

������� �������	�� ���� ������������ ��
��������� ��� ��� � "������ ���������	� ���� ������� ��������

����
� ��������� ����� ���� ����� ������� ������������ ��� ��
���	� ���� ���� ����������� ��� ������

��
����� ��� ����������� ���� ��
���� ��� ���� ������� ��� � ���� ��� ��� ���� ������� �����
����� ���� ����

��
��������� ��� ���� �������������� ����� ��������
� ��� ����� ���� ���� ����������� ��� ���� �������

#�������$������!� %�

��	� '*� ����	� �
�� ������
���� �	�	���� ��� '("(� ���� 	�
 ������	
� ��� 	�
�
��

�����
	����� 	�������� ������� !�� 
�	� ������� 
��	�� ��� ���
:���� 	���� 
�	� �	��

�����	��	� ���	
� ��� 
������
��� 5��
	�� �	����	
� 
�	� � ����
���� ��� ��
	���
������

���
	�� 	��	�
��	��� ���
	����� 
�	� �������	� ����
���� �������
�� ��� 
�	� '����	���

���
��	�
� #�  ��
:�	���
� ����
� ���� 	��� ��� �	�	��	
� ����	� ���� �� ��	
� ��� 
�	�

���
������
�� ��� 
�	� ��
	���
������ ������4�
����� ��
 � 
���� ���
	����� 
�	� ����	��
��	�

����������	
�		��
�	��
�
	�������
����
�����	��	��� ��	��
������	
�		��
�	���

(������ ���
���� ��� �
��
	���� ���� ��
	������� ����� ��
 � �
		�� ���	� ��� ���
����

���	
��� ��
� ���������� �
	�� ���� ��	�
���� �� �������
� �� �	���� ����
� ���
	�� ��� 
�	�


	������
����:�'����	���(������
�"
		��(������
�� A�/��	�	���
�	����	������
�	��

�	�	� �
�����
	
� ��� 
�	� '("(� ��	�
�� B� 
�
� ��
� ���	��� 	�������	��� 
�	� ��
	�����

���������������������������������������� �������������������������
�
1Treaty on the Functioning of the European Union (Consolidated version 2012), article 3 (5), OJ 326, 
26.10.2012.  
2Some authors speak about a moral and economic collapse of Europe and urgent need for normalization of 
the life of Europeans, in V.KARAS, A.KRÁLIK, Právo Európskej únie, Prague, 2012, p.4. 
3It goes without saying that the general trend of the post second world war era was marked by significant rise 
of international organizations and their role they shall play in international relations in E. TINO, L’Unione 
Europea e le organizzazioni economiche regionali dei Paesi in via di sviluppo: sistemi giurisdizionali 
a confronto, Ferrara, Dissertation thesis, 2012, p.15 ff.. 
4Treaty establishing the European Coal and Steel Community, 18 April 1951, 261 U.N.Y.S. 140. Expired 23 
July 2002. 
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5The General Agreement on Tariffs and Trade (GATT 1947) General Agreement on Tariffs and Trade, Oct. 
30, 1947, 61 Stat. A-11, T.I.A.S. 1700, 55 U.N.T.S. 1947;  formed in 1947 and entered into force since 
1.1.1948, although originally meant as part of ITO.  
6Historically, projects of the regional integrational associations, following the economic aims did not appear 
as brand new idea. In France (1664) was proposed the project of the customs union between the provinces of 
France, Austria signed free-trade agreements with its neighbors during from 18th – 19th century, the colonial 
empires used preferential trade agreements, moreover the customs unions were established alongside with the 
establishment of the new states as USA, Italy or Germany (Zollverein), in M.SCHIFF, L.A.WINTERS, 
Regional Integration and Development, Washington, 2003, p.4. 
7Thus, one may fully agree with economist Jovanovic and his considerably straightforward idea, 
characterizing economic integration as “a process by which the economies of separate states merge in large 
entities.“ in M.N. JOVANOVIC, International Economic Integration, 1992, London, p.8. However, 
integration in more political way might me grasped in form of objective – oriented approach as projected by 
Altiero Spinelli defined in case of the EC as: “The purpose of the EC is to unite progressively the destinies of 
several nations by the development of a body of laws and institutions common to them all, obliging them to 
face certain great tasks with a common policy and to adopt a common position and responsibility towards 
the world outside. “ in A.SPINELLI, The European Adventure. Tasks for the Enlarged Community, London, 
1972, p.1. 
8Treaty Establishing the European Economic Community, 25 March 1957, 298 U.N.T.S. 3. 
9Treaty Establishing the European Atomic Energy Community, 25 March 1957, 298 U.N.T.S. 167. 
10Regulation (EEC) No. 950/68 of the Council of 28 June 1968  on the common customs tariff (OJ L 172 of 
22.7.1968, p. 1-402). 
11The notion ‘Yaoundé conventions‘ comprises: Convention of Yaoundé I between the European Community 
and its Member States and the Asoociated African an Malgache Countries, 1963, OJ 93, 11.6.1964, p. 1431, 
Convention of Yaoundé II between the European Community and its Member States and the Associated 
African and Malgache Countries, 1969 (OJ L 282, 28.12.1970). 
12Agreement Establishing an Association Between the European Economic Community and the United 
Republic of Tanzania, the Republic of Uganda and the Republic of Kenya, 24.09.1069, OJ 282/80 (1970); 
Council Decision No. 70/595, OJ L 282/83 (1970). 
13The notion ‘Lomé conventions’ comprises: First Lomé Convention between the European Community and 
the African, Caribbean and Pacific States (ACP), 1976, OJ L 25, 30.01.1976, Second Lomé Convention 
between the European Community and the African, Caribbean and Pacific States (ACP), 1980, OJ L 347, 
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22.12.1980, third Lomé Convention between the European Community and the African, Caribbean and 
Pacific States (ACP), 1985, (OJ L 86, 31.03.1986). 
14R.BALDWIN, C.WYPLOSZ, The Economics of European integration, London, 2009, p.462. 
15The Single European Act, OJ No L 169, 27.06.1987. 
16Treaty on European Union (Maastricht Treaty) OJ C 191, 29.07.1992. 
17Treaty of Amsterdam, Official Journal C 340, 10.11.1997. 
18Treaty of Nice, OJ C 80, 10.3. 2001. 
19Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the European 
Community, signed at Lisbon, 13 December 2007, OJ  C 306, 17.12. 2007. 
20Referring to the famous quotation of Henry Kissinger “Who do I call if I want to call Europe?“, quoted e.g. 
in H.de WAELE, J.J.KUIPERS (eds.), The European Union's Emerging International Identity, Leiden, 2013, 
p.4. 
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26W.J.WESSELS, Economics, New York, 2006, p.3 
27Test of Determining Scarcity of a Good: A good is scarce if another unit of the good would benefit 
someone. An alternative test is, if the price of the good would benefit someone. An alternative test is, if a 
price of the good is zero (it is free), then the demand for the good exceeds its supply. Wessels immediately 
gives a simple demonstrative example – a case person considers fresh air to be a free good. In Los Angeles, 
fresh air is scarce. Reference to W.J.WESSELS, Economics, New York, 2006, p.3. 
28J.SLOMAN, Economics, Harlow, 2006, p.4. 
29K.G.MANKIW, Principles of Economics, Mason, 2012, p.4. 
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30J.LISÝ, Ekonómia (všeobecná ekonomická teória), Bratislava, 2003, p.30. 
31D.ŠÍBL, B.ŠANKOVÁ, Svetová ekonomika, Bratislava, 2000, p.10. 
32D.ÉTHIER, Introduction aux relations internationales, Montréal, 2006, p.193. 
33D.ÉTHIER, Introduction aux relations internationales, Montréal, 2006, p.193. 
34E.g. Gauthier, considers principally seven key attributes (calling them ‘Faits Saillants‘ – seven tops 
(author’s translation) of international economic relations – 1. extension of the exchange of the goods, service 
and capital, 2.inegality between the economic powers of the actors, 3. significant different economic 
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performance between the nations 4. inter-dependence between the nations 5.inseparability of the production 
of the world trade,6.speed of the change, 7.vulnerability of the national economies born from the economic 
integration and the financial instability, in F.GAUTHIER, Relations Économique Internationales, Laval, 
1992, p.1 ff.. 
35P.BALÁ� et al., Medzinárodné podnikanie, Bratislava, 2005, p.13. 
36J.EDELMAN SPERO, J.A.HART, The Politics of International Relations, Boston, 2008, p.1. 
37As J.H.Jackson states: “The pace of international economic activity and the developing interdependence of 
national economies is head spinning. Governments increasingly find it difficult to implement worthy policies 
concerning economic activity because such activity often crosses barders in ways that escape the reach of 
much of much of national control.“ In: J.H.JACKSON, The World Trading System, Cambridge, 1997, p.1; or 
in similary in Krugman’s and Obstfeld‘s view “The study of the world trade has never been son important as 
today. The nations in the beginning of 21th century are more than ever close to each other via the trade of 
goods, and services, via the monetary transaction and multilateral investments interconnected between them 
and in the world trade via which these connection has  happened the turbolent development: the decision-
makers in politics and economics of one land (inclusive the US) must reflect the changes on the opposite side 
of the globe and at times rappidly occur.“ in P.KRUGMAN, M.OBSTFELD, Internationale Wirtschaft: 
Theorie und Politik der Außenwirtschaft, Munich, 2009, p.26. 
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38Also Ius and Castellano understand the question of world trade as being twofold, as a discipline studying in 
the international economics its complexity (in the general terms) without neglecting the aspect of 
internationality, and in the same time as the system of legal relations, instituted between the parties involved 
in the exchange, thus meaning that the economic exchange may recline upon particular legal orders, in 
M.IUS, C.CASTELLANO, Compendio di diritto del commercio internazionale, Neapol, 2008, p.1. 
39Communication from the Commission to the European Parliament, The Council, The European Economic 
and Social Committeee and the Committee of Regions, Trade, Growth and World AffairsTrade Policy as a 
core component of the EU's 2020 strategy, Brussels, 9.11.2010, COM(2010) 612 final, p.4. 
40R.ŠLOSÁR, D.ORBÁNOVÁ, Z.HROMÁ, A.KOVA� OVÁ, Podniková ekonomika, Bratislava, 1996, p.6 
ff.. 
41� .LIPKOVÁ, Medzinárodné hospodárske vz�ahy, Bratislava, 2006, p.18; To be objective the openness of 
the economics is not theoretical notion any more, since the autarkic economy in the narrow does not exist 
anymore. 
42A.HARISSON, Openess and Growth: A Time-Series, Cross-Country Analysis for Developing Countries, in 
Journal of Development Economics, 1996, Volume 48, p.420. 
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43A.HARISSON, Openess and Growth: A Time-Series, Cross-Country Analysis for Developing Countries, in 
Journal of Development Economics, 1996, Volume 48, p.420. 
44J.LISÝ, Ekonómia (všeobecná ekonomická teória), Bratislava, 2003, p.54. 
45D.ŠÍBL, B.ŠANKOVÁ, Svetová ekonomika, Bratislava, 2000, p.10. 
46� .LIPKOVÁ, Medzinárodné hospodárske vz�ahy, Bratislava, 2006, p.132. 
47J.EDELMAN SPERO, J.A.HART, The Politics of International Relations, Boston, 2008, p.1. 
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50� .LIPKOVÁ, Medzinárodné hospodárske vz�ahy, Bratislava, 2006, p.136. 
51Lindberg identifies evident tendency of the EEC to higher integration degrees, by following steps: 
1.progressive creation of the Common Market, 2.prohibition on all discriminations based on the nationality 
3.irreversible nature of the economic commitments 4.open character of the Community 5.applicability 
provisions of the Treaty (EEC Treaty) – in geographical and no time limit of the Treaty, 6.engagement of the 
signatory states to coordinate their economic policies, in L.N.LINDBERG, The Political Dynamics of 
European Economic Integration, London, 1963, p.16. 
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52E.g. D.DILIP, Regional Trading Agreements and the Global Economy: An Asia-Pacific Perspective, Asian 
Development Bank, 2001. 
53D.RODRIK, How Far Will International Economic Integration Go? in Journal of Economic Perspectives, 
Volume 14, Issue 1, 2000, p.180. 
54A.O.KRUEGER, The WTO as an International Organization, London, 1998, p.4. 
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58J.A.SCHUMPETER, History of Economic Analysis, New York, 1954, p.5. 
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59J.A.SCHUMPETER, History of Economic Analysis, New York, 1954, p.5. 
60C.WHEELAN, Odhalená ekonómia, O suchopárnej vede trocha inak, Bratislava, 2012, p.11. 
61T.PEKÁRY, La storia economica del mondo antico, Bologna, 1986, p. 11. 
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62Amenia opines that the triade of the books Oikonomikos, Ways and Means by Xenophone and Aristotle’s 
Nicomachean Ethics belong clearly to the category in modern economics, in T.AMEMIYA, Economy and 
Economics of Ancient Greece, Oxon, 2007, p.118. 
63H.LANDRETH, D.C.COLANDER, History of Economic Theory, Boston, 1989, p.21. 
64T.AMEMIYA, The Economic Ideas of Classical Athens in Kyoto Economic Review, Volume 73, Issue 2, 
2004, p.57-58. 
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65Using for the first time in history the term ‘economics’ meaning ‘oikos’ household and ‘nomos’ rule 
66A.RONCAGLIA, La ricchezza delle idee. Storia del pensiero economico, Roma, 2003, p.30. 
�� +���4���������4����+������/@@/�A������)����� ���	����
��,	
	����&	�	��	�+�������.������I�������� 	�
��
	�M��

��MLL����
������	
����L���	
�L
����	�
�L� 	
L������L#$$#L��$#��
�K�X
������
	
�
���	��	��%%��#$%%Y���F� �
68‘Oikonomos’ is an adjective meaning ‘experienced in the art of household management’, in T.AMEMIYA, 
Economy and Economics of Ancient Greece, 2007, Oxon, p.118. 
69According to Neuser, Xenophone perceived economics as practical and applied science, applicable in the 
management of an estate, as rules governing the preservation of wealth in the form of land, craft of the 
household, land development, and agriculture, in J.NEUSNER, The Mishnah: Social Perspectives, Boston, 
1999, p.98.  
70Xenophone presents ‘oikonomia’ as a branch of knowledge ‘epist� m� ’  purpose of which is to build one’s 
wealth, meaning thus science on profit in L.Migeotte, The Economy of the Greek Cities: From the Archaic 
Period to the Early Roman Empire, London, 2009, p.34. 
71G.A. PETROCHILOS, The Hellenic contribution to economic thought in Coventry Business School 
Economics Research Paper Series, Volume 4, 1999, p.4. 
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72L.MIGGEOTTE, The Economy of the Greek Cities: From the Archaic Period to the Early Roman Empire, 
London, 2009, p.31. 
73Modern microeconomic theory has a managerial component in the sense that the refinements of efficient 
combination are studied as the prerequisites for survival in a competitive market economy. It is assumed that 
competitive forces will reduce the prices to point that only firms that are managed in a manner consistent 
with the highest possible standards of efficiency will survive. As referred in S.T.LOWRY, B.LEWIS, 
J.GORDON, Ancient and Medieval Economic Ideas and Concepts of Social Justice, Leiden, 1998, p.11. 
74As Marshall reflects:“Political Economy or Economics is a study of mankind in ordinary business of life; it 
examines that part of individual and social action which is most closely connected with the attainment and 
with the use of the material requisites of wellbeing. Thus it is on the one side a study of wealth; and more 
important side, a part of the study of man.” in A.MARSHALL, Principles of Economics, London, 1961, p.1. 
75M.N.ROTHBARD, Economic though before Adam Smith, An Austrian perspective on the History of 
economic Thought, Volume I, Auburn, 2006, p.13. 
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76J.LISÝ, Dejiny ekonomických teórií, Bratislava, 2003, p.14. 
77S.T.LOWRY, B.LEWIS, J.GORDON, Ancient and Medieval Economic Ideas and Concepts of Social 
Justice, Leiden, 1998, p.21. 
78J.A.SCHUMPETER, E.B.SCHUMPETER, M.PERLMAN, History of economic analysis: with a new 
introduction, Oxford, 1996, p.53. 
79N.NOOTEBOOM, Aristoteles en de economie, Over vornomen van causaliteit in Economisch Statistische 
Berichten, 1986, p.387-388 gives as an example of  the furniture producer ‘effective cause’ produces a chair 
from wood ‘material cause’ for a company which provides the final step of production ‘formal cause’ with 
the aim to sell the product and to make a profit from that sale.  
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96D.SALVATORE, Economia internazionale, Rome, 1999, p.62. 
97T.MUN, England Treasure by foreign trade (1664) as referred in D.SALVATORE, International 
Economics, London, 2004, p.31. 
98L.MAGNUSSON, Mercantilism: The Shaping of an Economic Language, New York, 1994, p.196-197. 
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99However, this point remains doubtful since the aim might be seen as protection of the owners of the 
manufactures, in R.DEHEM, Histoire de la pensée économique: des mercantilistes à Keynes, Québec, 1984, 
p.17. 
100J.M.SIROËN, Le nationalisme dans les relations economiques internationales in Revue française 
d'économie, Volume 7, Issue 1, 1992, p.6. 
101Doctrine recalls the famous policies of the French president De Gaulle adopting policies to increase 
French exports and discourage imports and demanding the US to settle payment deficits with France in gold; 
reference in P.ASHEGHIAN, International economics, Minneapolis, 1995, p.24. 
102V.HODULÁK, O.KRPEC, Politická ekonomie mezinárodních vztah� , Brno, 2011, p.67.    



� �� �

!�� ���
	� ��� ��
�	�� �	��
��	� �	��	�
���� ��� 
�	� �	��� �
������ 
�	���� ���
� �	�

�
��

	
�
�	�������������	�	������������	��	����
�� ��
���	�	�
�	�����
�	�������
��

����
��	
�
����������
�������	�
�	��	��
�����
�	��� 
�������
������	�������
���
��
�

���������
	��	����	�����
�	����	����	�������������� �%$A�

 �,  �*�!!'��*��"�$�'�!�$��
(%��(�%'$(�*����)��

/!D!% ��������������

���
�	�� �
	�� ������
�� �	��	�	�
�� �������� 	��������� � �
��
���� ����� %H 
� �

�	�
���� ��
� ���
���� ���� ���	� 
���� ���������
	��� %C$ � �	���� ������� ��
	��� ��	�

�����������
��
��	� ����	
�
����
����
	��������
��
������	��	�	�
����
� 	����������
�

��
��	� ��� 
�	� �	��
�� Q� 	������
���� ���
��	�
����� �� ��	�
� ��� 
�	� ������� ����	�

�������
��
�
�	�����	����
�	����
�����
	
	����	
��� �
�	������
����
�	��������	�
�

��� 
�	��� ���
��
����� ��	� 
�	���	�� ��� ���������� 	��� ���� ���
	�� 
�	� �������� �
	�� ���


�	� �����
���� ��� 
�	� 	��������� ��� �	����
	� ���	�
�� ��� 
��������	� ������� 	��������

���	����������
�	����	�����
� %$B�

��	� ��	���	� ��� 
�	� 
	
	�����
���� ��� 
�	� ����� ����	� �	��	�	�
	
� 
�	�

���
��	�
��� ������ ��� 
	�	����	�
� ��� 
		�	�� ��
� ���	 � �����	�� ��������� ��
����

���
��	�
��� ����	�� ���	�� :� 
�������� ��� ����� ��
� 
�	 � � ������	�� ��� �������
��	�

�
���
��	��� ��� �� ����	G�	��	� �	�������� ���� ��
����� ���
� ��� 
�	� ���
��
����� !��

��������� 
�	� ����	�
� ���� �	� ������
	��4	
� ��� ������ �M��4����������� ������� ��� �����

��	�������	��������� �����������������������������
 ���������������������� �*��������������	�

������ ��������� ������ ���� ��� ��� ����� ������	� ������� � ������ ������ ������ ��� ��� �������

���������! O%$C�

���������������������������������������� �������������������������
�
103E.KOIŠOVÁ, E.IVANOVÁ, K.KRAJ� O, Vybrané kapitoly z ekonomických teórií, Tren� ín, 2003, p.82. 
104J.LISÝ et. al., Ekonómia v novej ekonomike, Bratislava, 2005, p.21. 
105E.CIHELKOVÁ et al., Sv� tová ekonomika, Prague, 1997, p.28. 
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106Smith justifies the specialization which shall be developed under a full liberalization, protectionism and 
another measures for the protection of own economy. In the works of Smith, Ricardo and Mill was the theory 
of comparative advantages a tool against the outmoded feudalism, in E.CIHELKOVÁ et al., Sv� tová 
ekonomika, Prague, 1997, p.28. 
107J.G.HARRIS, Sick Economies Drama, Mercantilism, and Disease in Shakespeare's England, Philadelphia, 
2004, p.4. 
108Adam Smith founded his principles of comparison of the running of the state to the running of the 
household, while mentioning as the pattern the prudency of the master of the family. As Smith claims: “ It is 
the maxim of every prudent master of a family, never to attempt to make at home, what it will cost him more 
than to buy. The tailor does not attempt to make his own shoes, but buys them of the shoemaker. The 
shoemaker does not attempt to make his own clothes, but employs a tailor. The farmer attempts to make 
neither the one nor the other, but employs those different artificers. All of them find it for their interest to 
employ their whole industry in a way in which they have some advantage over their neighbors, and to 
purchase with a part of its produce, or what is the same thing, with the price of a part of it, whatever they 
have occasion for.” Reference according to  A.F.LOWENFELD, International Economic Law, Oxford, 2008, 
p.4. 
��
 A.SMITH, An inquiry into the nature and causes of the wealth of nation, Philadelphia, 2005, p.13. �
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110J.LISÝ, Dejiny ekonomických teórií, Bratislava, 2003, p.33.   
111U.van SUNTUM, The Invisible Hand: Economic Thought Yesterday and Today, Berlin, 2005, p.133. 
112I.P.McGREAL, Velké postavy západního myšlení. Slovník myslitel� , Prague, 1999, p.338. 
113A.SMITH, An inquiry into the nature and causes of the wealth of nation, Philadelphia, 2005, p.361. 
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134In some views Mill was considered to be the last of the classics, as e.g. R.TORRES GAYTÁN, Teoría del 
comercio internacional, Mexico, 1972, p.89. 
135J.S.MILL, Essays on Some Unsettled Questions of Political Economy, Rockville, 2009, p.13. 
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137The notion ‘international terms of trade’ shall be understood as the ratio of exchange between nation’s 
export and import goods.  
138A.SOUKUP, Mezinárodní ekonomie, Dobrá Voda, 2009, p.23. 
139F.CHERUNILAM, International Economics, New Delhi, 2008, p.182. 
140The notion ‘protectionism’ has no unique and undutiful meaning, however seems the most appropriate for 
this chapter: thus the theory divides the into three periods: first one (1816-1846) designed as protectionism 
phase, followed by period (1846-1861) designed as the liberal phase and finally the phase of the strict 
protectionism lasting till 1945, for further details consult P.BAICHOR, Protectionism and Industrialization: 
A historical perspective in V.SUNEJA, Understanding Business: Markets: A Multidimensional Approach to 
the Market Economy, London, 2000, p.195. 
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141V.BULMER-THOMAS, The Economic History of the Caribbean Since the Napoleonic Wars, Cambridge, 
2012, p.40. 
142I.M.RAMCKE, Die heutige Anwendbarkeit klassischer Außenhandelstheorien, Munich, 2012, p.5. 
143C.C.HODGE, Encyclopedia of the Age of Imperialism, 1800-1914, Westport, 2008, p.570. 
144C.C.NORTHURP, E.C.PRAGNE-TURNEY, Encyclopedia of Tariffs and Trade in U.S. History: 001, 
Westport, 2004, p. 308. 
145S.MÜLLER, M.KORNMEIER, Streitfall Globalisierung, Munich, 2001, p.90. 
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146E. L.HUDGINS, Freedom to Trade: Refuting the New Protectionism, Washington, 1997, p.12. 
147J.C.MILLER, Alexander Hamilton and the growth of the new nation, New Brunswick, 2004, p.289. 
148J.C.MILLER, Alexander Hamilton and the growth of the new nation, New Brunswick, 2004, p.289. 
149T. I. BEREND, An Economic History of Nineteenth Century Europe, Diversity and Industrialization, 
Cambridge, 2013, p. 301. 
150R.SZPORLUK, Communism and Nationalism: Karl Marx Versus Friedrich List, Oxford, 1988, p.95. 
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151Based on a simple idea of customs union, by creating national unified economic area and to protect it 
against the competitors from Britain; for further details consult J.BONCOEUR, T.HERVÉ, Histoire des idées 
économiques. / 1, de Platon à Marx, Paris, 1989, p.155. 
152K.GAZDAR, Germany’s balanced development – the real wealth of a nation, Westport, 1998, p.86. 
153M.M.BEBER, L’indipendenza. Produzione integrata e sovrenità nel sistema internazionale in F.ARMAO, 
V.E.PARSI, Società internazionale, Milano, 1997, p.80. 
154F.LIST, The national system of political economy, London, 1885, p. 295-296. 
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242G.W.VON LEIBNITZ, Political writing, Cambridge, 1988, p. 175 in J.E. NIJMAN, The Concept of 
International Legal Personality - An Inquiry into the History and Theory of International Law, Hague, 2004, 
p.58-59. 
243L.OPPENHEIM, International law : a treatise, London, 1912, p.19. 
244R.JENNINKS, A.WATTS (ed.),  Oppenheim’s International Law, Vol 1, Peace, London, 1996, p.119. 
245E.g. the textbook of M.AKEHURST, A Modern Introduction to International Law, Routledge, 1987, p.75, 
states mentions that: “the news subjects (of international law) shall be treated as limited exceptions.“ 
246E.g. N.ROZEHNALOVÁ, Mezinárodní obchodní právo, Prague, 2010, p. 43. 
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247E.g. Portmann recognizes five conceptions on the international law as – states only approach, recognition 
conception, individualistic conception, formal conception and actor conception in R.PORTMANN, Legal 
Personality in International Law, Cambridge, 2010, p.2. 
248K.NOWROT, New Approaches to International Legal Personality of Multinational Corporations – 
Toward a rebuttable Presumption of Normative Responsibilities, 2005 (available under http://www.esil-
sedi.eu/sites/default/files/Nowrot.PDF) [downloaded May 12, 2012] p.1. 
249B.A.BOCZEK, International Law: A Dictionary (Dictionaries of International Law), Lanham, 2005, p.75.  
250V.M.SÁNCHEZ et al., Derecho internacional público, Barcelona, 2010, p.134. 
251J.MAZÁK, M.JÁNOŠÍKOVÁ, Lisabonská zmluva: ústavný systém a súdna ochrana, Bratislava, 2011, 
p.37. 
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252M.NKAMBO, Subjects of International Law  in M.SORENSON, Manual of Public. International Law, 
London, 1968, p.249.  
253I.SEIDL-HOHENVELDEM, Mezinárodní právo ve�ejné, Prague, 2006, p.125. 
254E.CANIZZARO, Corso di diritto internazionale, Milano, 2011, p.256. 
255M.DIXON, Textbook on International Law, Oxford, 2007, p.112. 
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256J.D'ASPREMONT, Non-state actors from the perspective of legal positivism: the communitarian 
semantics for the secondary rules of international law in J. D'ASPREMONT (ed.) Participants in the 
International Legal System. Multiple perspectives on non-state actors in international law, New York, 2011, 
p.26. 
257Under the notion ‘fragmentation‘ Green understands twofold attitude towards non-state subjects of 
international law. Firstly, the ‘procedural‘ which causes the exclusion at the international level of non-state 
actors from the majority of dispute settlement fora, secondly ‘material‘ within which Green criticizes the ICJ 
that has attributed the personality to the non-state actors in a haphazard and arbitrary way, applying different 
legal regimes to different entities without any coherent legal framework, in F.Green, Fragmentation in Two 
Dimensions: The ICJ’s Flawed Approach to Non-State Actors and International Legal Personality in 
Melbourne Journal of International Law, Volume 9, Issue 1, Melbourne, 2008,  p.50-53.  
258Reparation for injuries suffered in the service of the Nations, Advisory Opinion, [1949] ICJ Rep 174, ICGJ 
232 (ICJ 1949), 11 April 1949, International Court of Justice [ICJ]. 
259P.MALANCZUK,  Akehurst’s Modern introduction to international law, New York, 1997, p.91. 
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260D.ADEDAYO, The Extension of Corporate Personality in International law, New York, 1978, p.9.  
261J.K� U� KA, Medzinárodné právo verejné (všeobecná a osobitná � as� ), Bratislva, 2008, p.51.  
262Reparation for injuries suffered in the service of the Nations, Advisory Opinion, [1949] ICJ Rep 174, ICGJ 
232 (ICJ 1949), 11 April 1949, International Court of Justice [ICJ]. 
263For example Czech textbook of V.David et al., recognises as the subjects under international law lists 
among the subjects of the international law states, the insurgents and liberation movements, particular 
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DePaul Law Review, Volume 52, 2002,  p.435.  
267N.ROZEHNALOVÁ, Právo mezinárodního obchodu, Prague, 2010, p.43. 
268V.DAVID et al., Mezinárodní právo ve�ejné, Prague, 2006, p.139. 
269S.HOBE, Global Challenges to Statehood: The increasingly Important Role of Nongovernmental 
Organizations in Indiana Journal of Global Legal Studies, Volume 5, Issue 1, 1997, p.208.  
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275Cassazione penale Arafat e Salah, sezione I, June 28, 1985.  
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p.6. 
277American Law Institute, vol. I, s. 201, 1986,  p.73. 
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2003, p.6. 
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298J.MAZÁK, M.JÁNOŠÍKOVÁ, Základy práva Európskej únie: ústavný systém a súdna ochrana, 
Bratislava, 2009, p.50.  
299 ECJ judgment, 13 December 1967, Neumann v. Hauptzollamt Hof/Saale, case 17/67 [1967] ECR, p.441. 
in which the Court clearly decided that when the MS conferred powers on the Community institutions, they 
agreed to corresponding limitation in their sovereign rights. 
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300Legality of the Threat or Use of Nuclear Weapons Advisory opinion of 8 July 1996, ICJ Reports, 1996. 
According to the ICJ in case of the classical international organizations the nature and the extent of their 
competences is directed by the principle of the specialty, since the international organizations as derivative 
subjects of the international law have only that competences, which were given to them for the fulfillment of 
their functions by the founding states.  
301Article 31 Vienna Convention on the Law of Treaties, Vienna, 23 May 1969. 
302V.KARAS, A.KRÁLIK, Európske právo, Prague, 2012, p.52.  
303V.KARAS, A.KRÁLIK, Európske právo, Prague, 2012, p.52. 
304According to Klabbers and Wallendahl, there are only two ways of the acquisition of the legal personality 
among which is important 1. ‘will theory’ (based on the explicit or implicit) attribution of the powers to 
international organization and on the other hand ‘objective theory’ based on the presumption of the 
originality of the legal personality of international organizations in J.KLABBERS, A.WALLENDAHL, 
Research Handbook on the Law of International Organizations, Northampton, 2011, p.34. 
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346V.KARAS, A.KRÁLIK, Právo Európskej únie, Prague, 2012, p.42. 
347T.C. HARTLEY, The Foundations of European Community Law: An Introduction to the Constitutional 
and Administrative Law of the European Community, Oxford, 2007,  p.158. 
348Council Decision 2001/352/CFSP of 9 April 2001, OJ 2001, L125, p.1, however, as the legal basis for the 
conclusion of such an agreement served the ex-article 24 TEU stipulating the procedure for the conclusion of 
the agreements in regard to common foreign and security policy. 
349P.KOUTRAKOS, Trade, Foreign Policy and Defense in EU Constitutional Law: The Legal Regulation of 
Sanctions, Exports of Dual-use Goods and Armaments, Oxford, 2001,  p.32.�
��� M.CABECI��Reassessing EU and US Foreign Policy: The Lisbon Treaty, the Obama Administration and 
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351M.CABECI, Reassessing EU and US Foreign Policy: The Lisbon Treaty, the Obama Administration and 
Beyond  in M.CABECI (ed.), Issues in EU and US Foreign Policy, Plymouth, 2011, p.316. 
352It cannot be referred only to the Union, since historically not only EU formed the part of the integration 
associations. 
353R.RERISSICH, L'Unione europea: una storia non ufficiale, Milano, 2008, p.21. 
354Going out from the fact not fully successful projects of the integration as Council of Europe and 
Organisation for European Economic Co-operation. 
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356C.BOOKER, R.NORTH, Skryté d� jiny evropské integrace.od roku 1918 do sou� asnosti, Brno, 2006, p.73. 
357J.TILLOSTON, N.G.FOSTER, Text, Cases and Materials on European Union Law, Portland, 2003, p.6-7. 
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358Article 6 (2) Treaty establishing the European Coal and Steel Community, 18 April 1951, 261 U.N.Y.S. 
140. Expired 23 July 2002.wording as follows: “The Community shall have legal personality. In 
international relations, the Community shall enjoy the legal capacity it requires to perform its functions and 
attain its objectives. In international relations, the Community shall enjoy the legal capacity it requires its 
functions and attain its objectives. In each of the MS, the Community shall enjoy the most extensive legal 
capacity accorded to legal persons constituted in that State; it may in particular, acquire or dispose of 
movable and immovable property and may be party to legal proceedings. The Community shall be 
represented by its institutions, each within the limits of its powers.” 
359C.BECKER-DÖRING, Die Außenbeziehungen der Europäischen Gemeinschaft für Kohle und Stahl von 
1952–1960: Die Anfänge einer europäischen Außenpolitik, Stuttgart, 2003, p.90. 
360As reference to the implied powers theory, in D.VAUGHAN (ed.), Vaughan on Law of the European 
Communities, London, 1986, p.480.  
361This first-sight approach may be treacherous, since the intention of the founders of the ECSC was not to 
create another international organization of the intergovernmental nature, but rather to create a new type of 
organism, which could be characterized in the insight of Jean Monnet as the first level on the way of 
European federalism, in M.MARE, M.SARCINELLI, Europa: cosa ci attende?, Bari, 1998, p.6. 
362M.H.CARL, Die Kompetenzverschiebung zwischen  Kommission und Rat der EWG auf dem Gebiet der 
Aussenbeziehungen, Karlsruhe, 1974, p.9-10.  
363 P.de SCHOUTHEETE, S.ANDOURA, The legal personality of the European Union in Studia 
Diplomatica, Volume LX, Number 1, 2007, p.3. 
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364C.BECKER-DÖRING, Die Außenbeziehungen der Europäischen Gemeinschaft für Kohle und Stahl von 
1952–1960: Die Anfänge einer europäischen Außenpolitik?, Stuttgart, 2003, p.91, as previously proved, the 
recognition of the legal personality by the states, since it is only one way of attribution of the legal 
personality. 
365H.P.IBSEN, Europäisches Gemeinschaftsrecht, Tübingen, 1972, p.201.   
366According to H.KRÜCK, Völkerrechtliche Verträge im Recht der Europäischen Gemeinschaften. 
Abschlußkompetenzen Bindungswirkung Kollisionen.�Berlin,1977,  p. 30.  
367C.BECKER-DÖRING, Die Außenbeziehungen der Europäischen Gemeinschaft für Kohle und Stahl von 
1952–1960: Die Anfänge einer europäischen Außenpolitik?, Stuttgart, 2003, p.229. 
368G.VERMEULEN, Europese en internationale instellingen en organisaties relevant voor criminologie en 
strafrechtsbedeling, Antwerpen, 2009, p.29. 
369 Article 2 Treaty establishing the European Coal and Steel Community, 18 April 1951, 261 U.N.Y.S. 140. 
Expired 23 July 2002.wording as follows: “The ECSC shall have as its task to contribute, in harmony with 
the general economy of the MS and through the establishment of a common market as provided in Article 4, 
to economic expansion, growth of employment and rising standard of living in the MS. The Community shall 
progressively bring about conditions which will of themselves ensure the most rational distribution of 
production at the highest possible level of productivity, while safeguarding continuity of employment and 
taking care not to provoke fundamental and persistent disturbances in economies of MS.” 
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370 According to the aforementioned Article the institutions of the  ECSC shall “(a) see that the common 
market is regularly supplied, taking account of the needs of third countries;(b) assure to all consumers in 
comparable positions within the common market equal access to the sources of production; (c) seek the 
establishment of the lowest prices which are possible without requiring any corresponding rise either in the 
prices charged by the same enterprises in other transactions or in the price-level as a whole in another 
period, while at the same time permitting necessary amortization and providing normal possibilities of 
remuneration for capital invested; (d) see that conditions are maintained which will encourage enterprises to 
expand and improve their ability to produce and to promote a policy of rational development of natural 
resources, avoiding inconsiderate exhaustion of such resources; (e) promote the improvement of the living 
and working conditions of the labor force in each of the industries under its jurisdiction so as to make 
possible the equalization of such conditions in an upward direction;(f) further the development of 
international trade and see that equitable limits are observed in prices charged on external markets;(g) 
promote the regular expansion and the modernization of production as well as the improvement of its quality, 
under conditions which preclude any protection against competing industries except where justified by 
illegitimate action on the part of such industries or in their favor.” 
371 F.A.M. ALTNG Von GEUSAU, Beyond the European Community, Leiden, 1969, p.69. 
372 M.KANIEL ��The Exclusive Treaty-Making Power of the European Community,  Leiden, 1996, p.26. 
373 It is important to stress that the author reflects in his opinion of the judgment of the ECJ in the case ECJ 
judgment, 31 March 1971, Commission v. Council, case 22/70 [1971] ECR, p.263. 
374 R.CASTALDI, The dynamic development of the European Communities (and then Union) and the 
relationship with EFTA and the Council of Europe in Perspectives on Federalism, Volume 2, Issue3, 2010, 
p.83.  
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375 As examples may be mentioned  Decision No 3073/73/ECSC of the Commission of 31 October 1973 on 
the sale of iron and steel products in certain EFTA countries OJ L 314, 15 November 1973, Decision No 
911/75/ECSC of the Commission of 7 April 1975 on the sale of iron and steel products in the Kingdom of 
Norway,  OJ L 88, 9 April 1975, p.7–8, 76/754/ECSC: Commission Decision of 17 September 1976 
concluding the Protocol concerning commercial and economic cooperation between the European Coal and 
Steel Community and Canada,  OJ L 260, 24 September 1976, p. 27–28, Protocol concerning commercial 
and economic cooperation between the European Coal and Steel Community and Canada - Final Act - 
Declaration by the Government of the Federal Republic of Germany on the application of the Protocol to 
Berlin,  OJ L 260, 24.9.1976, p.28–35. 
376B.UBERTAZZI, The End of the ECSC in European Integration online Papers, Volume 8, Number 20, 
2004, p.4.  
377E.TORRES ESPINOSA, La Comunidad Europea del Carbon y del acero. Un exitoso y ain inacabado 
experimento institucional in Anuario Mexicano de Derecho Internacional, Volume 8, Mexico, 2008, p.7228.  

378D.NOVÁ� KOVÁ, Základy európskeho práva a vnútorný trh Európskej únie, Bratislava, 2004, p.19. 
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379This comes out from the EURATOM Treaty preamble, Treaty Establishing the European Atomic Energy 
Community, 25 March 1957, 298 U.N.T.S. 167: “[…] Recognizing that nuclear energy represents an 
essential resource for the development and invigoration of industry and will permit the advancement of the 
cause of peace.“ 
380J.K� U� KA, J.MAZÁK et. al., Základy európskeho práva, Bratislava, 2004, p.19.  
381S.WOLF, Euratom, the European Court of Justice, and the Limits of Nuclear Integration in Europe in 
German Law Journal, Volume  12, Number  8, 2011, p.1637. 
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382I.CENEVSKA, The exercise of giving way to ‘giving in’- some aspects of the Member States EURATOM 
obligations revisited in Journal of European Environmental and Planning Law, Volume 6, Issue 4, 2009, 
p.481.  
383Article 184 Treaty Establishing the European Atomic Energy Community, 25 March 1957, 298 U.N.T.S. 
167, containing rather laconic proclamation: “The Community shall have legal personality.” 
384M.GAUDET, Euratom, London, 1959, p.161. 
385Article 101 Treaty Establishing the European Atomic Energy Community, 25 March 1957, 298 U.N.T.S. 
167 providing as follows: “The Community may, within the limits of its powers and jurisdiction, enter into 
obligations by concluding agreements or contracts with third State, an international organization or a 
national of a third state. Such agreements or contracts shall be negotiated by the Commission in accordance 
with the directives of the Council: they shall be concluded by the Commission with the approval of the 
Council, which shall act by a qualified majority. Agreements or contracts whose implementation does not 
require action by the Council and can be effected within the limits of the relevant budget shall, however, be 
negotiated and concluded solely by the Commission; the Commission shall keep the Council informed.” 
386Article 101 (1) Treaty Establishing the European Atomic Energy Community, 25 March 1957, 298 
U.N.T.S. 167 providing as follows:  “The Community may, within the limits of its powers and jurisdiction, 
enter into obligations by concluding agreements or contracts with a third State, an international 
organization or a national of a third State.” 
387Article 101 Treaty Establishing the European Atomic Energy Community, 25 March 1957, 298 U.N.T.S. 
167. 
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388D.VAUGHAN (ed.), Law of the European Communities, London, 1986, p.480. 
389Article 102 Treaty Establishing the European Atomic Energy Community, 25 March 1957, 298 U.N.T.S. 
167 wording as follows:“The Agreements or contracts concluded with a third State, an international 
organization or a national of a third State to which, in addition to the Community, one or more MS are 
parties, shall not enter into force until the Commission has been notified by all the MS concerned  that those 
agreements or contracts have become applicable in accordance with the provisions of their respective 
national laws.” 
390Article 103 Treaty Establishing the European Atomic Energy Community, 25 March 1957, 298 U.N.T.S. 
167. 
391J.GRUNWALD, W.de GRUYTER, Das Energierecht der Europäischen Gemeinschaften: EGKS-
EURATOM-EG : Grundlagen, Geschichte, geltende Regelungen, Berlin, 2003, p.277. 
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392The doctrine recalls that the express attribution of the legal personality and the fact that this personality 
being necessary to fulfil the functions and obligations under international law is rather exceptional case in 
I.SEIDL-HOHENVELDERN, Corporations in and Under International Law, Cambridge, 1986, p.86;  the 
same opinion shares N.D.White stating that there is no need for an express statement in the provisions of the 
treaty is however useful because “[…] such provision obliges the Members to accept the organization as 
separate international person, competent to perform acts which under traditional international law could 
only be performed by states. In addition, such a provision clarifies the status of the organization for non-
members.” in N.D.White, The Law of International Organizations, Manchester, 2005, p.33. 

393R.GEIGER, EG-Vertrag : Kommentar zu dem Vertrag zur Gründung der Europäischen Gemeinschaft, 
Munich, 1995, p.728. 
394F.A.M. ALTING VON GEUSAU, Beyond the European Community, Leiden, 1969, p.70. 
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395H.VON DER GROEBEN, J.SCHWARZE, Vertrag über die Europäische Union und Vertrag zur 
Gründung der Europäischen Gemeinschaft, Munich, 2004, p.1241. 
396D. LE MOUTVAN, Compétences communautaires en matière de protection de l'environnement marin-
lutte contre la pollution in CNEXO Rapport Économiques et Juridiques, Issue 4, 1977, p.11.  
397A. BLECKMANN, Europarecht, Cologne, 1990, p.375.  
398H.De WAELE, Layered Global Player: Legal Dynamics of EU External Relations, Nijmegen, 2011, p.4. 
399P.J. KUIJPER, J.WOUTERS, F.HOFFMEISTER, G. de BAERE, T.RAMPOULOS, The Law of EU 
External Relations Cases, Materials, and Commentary on the EU as an International Legal Actor, Oxford, 
2013, p.1.  
400H.De WAELE, Layered Global Player: Legal Dynamics of EU External Relations, Nijmegen, 2011, p.4. 
401While taking into consideration of this enactment it cannot be neglected the fact that the provision on legal 
personality of the European Communities has been placed at the Part Six of the Rome Treaty which is 
dedicated to the General and Final Provisions. Certainly, it goes without saying that of the importance is also 
the fact that part six of the Treaty constitutes the supplement to the Part one to the Treaty. This fact, explain 
the rather modest external aspect of the EEC. 
402ECJ judgment, 31 March 1971, Commission v. Council, case 22/70 [1971] ECR, p.263. 
403ECJ judgment, 31 March 1971, Commission v. Council, case 22/70 [1971] ECR, p.263.para 14. 
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404 R.HOLGAARD, The External powers of European Community, Alphen aan den Rijn, 2008, p.115. 
405 W.RAWLINSON, An Overview of EEC Trade with An Overview of EEC Trade with Non-Community 
Countries and the Law Governing These External Agreements in Fordham International Law Journal, 
Volume 13, Issue 2, Article 3, 1989,  p.205. 
406H. van HOUTTE, International Law and Community Treaty-Making Power in Northwestern Journal of 
International law and business, Volume 3, Issue 2, 1981, p.621. 
407J.SOBRINO HEREDIA, The international legal personality of the European Union after the Lisbon 
Treaty in Annals Magasine of Titu Maiorescu University, Volume 9, 2010, p.59. 
408C.HUBENE, Los aspectos jurídicos de las relaciones entre la Comunidad Europea y el Grupo 
Subregional Andino in Integración Latinoamericana, Issue 68, 1982, p.72-73.  
409 European Parliament, Working documents 1973-1974 Documents 57/73, 28 May 1973, states that:”  

 Recognition of this personality by third countries is not an essential requirement because the Treaty 
provisions have an independent effects. There is, therefore, no need to examine this problem further.”  
410C. CALLIESS, M.RUFFERT, Kommentar zu EU-Vertrag und EG- Vertrag, Neuvied, 1999, p.2046. 
411F.BINDI, European Union Foreign Policy: Historical Overview in F.BINDI (ed.), The Foreign Policy of 
the European Union: Assessing Europe's Role in the World, Washington DC, 2010, p.15 state that these 
provisions include the customs union between the states, establishment of a common external tariff and 
external trade, the possibility for other states to join the EEC, the establishment of a free trade area, creation 
of European Fund for Development, organization of commercial policy in regard to the states and 
international organizations. In addition, these provisions include the provision dedicated to the association of 
the non-European countries with special relation to EEC. 
412This topic will be discussed in detailed way within the Chapter IV. 
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413Article 238 Treaty Establishing the European Economic Community, 25 March 1957, 298 U.N.T.S. 3. 
414Article 228 Treaty Establishing the European Economic Community, 25 March 1957, 298 U.N.T.S. 3. 
reading as follows: “Where this Treaty provides for the conclusion of agreements between the Community 
and one or more States or an international organization, such agreements shall be negotiated by the 
Commission. Subject to the powers vested in the Commission in this field, such agreements shall be 
concluded by the Council, after consulting the Assembly [EP] where required by this Treaty. The Council, 
the omission or a MS may obtain beforehand the opinion of the ECJ  as to whether an agreement envisaged 
is compatible with the provisions of this Treaty. Where the opinion of the ECJ is adverse, the agreement may 
enter into force only in accordance with Article 236. 2. Agreements concluded under these conditions shall 
be binding on the institutions of the Community and on MS.” 
415P.CRAIG, G.de BÚRCA, EU Law: Text, Cases and Materials, Oxford, 2008, p.173.  
416Article 3 Treaty Establishing the European Economic Community, 25 March 1957, 298 U.N.T.S. 3 
provides list of the the activities to be done by the European Economic Communities containing: “(a) the 
elimination, as between MS, of customs duties and of quantitative restrictions on the import and export of 
goods, and of all other measures having equivalent effect; (b) the establishment of a common customs tariff 
and of a common commercial policy towards third countries;(c) the abolition, as between MS, of obstacles to 
freedom of movement for persons, services and capital;(d) the adoption of a common policy in the sphere of 
agriculture; (e) the adoption of a common policy in the sphere of transport; (f) the institution of a system 
ensuring that competition in the common market is not distorted; (g) the application of procedures by which 
the economic policies of MS can he co-ordinated and disequilibria in their balances of payments remedied; 
(h) the approximation of the laws of MS to the extent required for the proper functioning of the common 
market; (i) the creation of a European Social Fund in order to improve employment opportunities for 
workers and to contribute to the raising of their standard of living; (j) the establishment of a European 
Investment Bank to facilitate the economic expansion of the Community by opening up fresh resources; (k)the 
association of the overseas countries and territories in order to increase trade and to promote jointly 
economic and social development.” 
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417J.C.PIRIS, The Lisbon Treaty: A Legal and Political Analysis, Oxford, 2010, p.238. 
418Article 2 Treaty Establishing the European Economic Community, 25 March 1957, 298 U.N.T.S. 3. 
419Please consult for further details the chapter IV dedicated to the distribution of the competences. 
420R.LEAL-ARCAS, EU Legal Personality in Foreign Policy? in Boston University International Law 
Journal, Volume 24, Number 2, p.198, for more details please consult also the argument of the chapter VII 
deicated to the relations between the EEC/EC/EU and the GATT/WTO. 
421The Single European Act, OJ No L 169, 27.06.1987. 
422H.J.GLAESNER, The Single European Act: Attempt At An Appraisal in Fordham International Law 
Journal, Volume 10, Issue 3, Article 4, 1986, p.446. 
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423A.SARI, Between Legalization and Organizational Development: Explaining the Evolution of EU 
Competence in the Field of Foreign Policy in P.J.Cardwell, EU External Relations Law and Policy in the 
Post-Lisbon Era, Hague, 2011, p.74. 
424P.MANIN, The External Relations of the European Community and Its Member States at the Time of the 
Internal Market and of the Maastricht Treaty in Hitotsubashi journal of law and politics, Volume Vol. 22, 
Special Issue, 1994, p.138. 
425A.M.SBRAGIA, Asymmetrical Integration in the European Community: The Single European Act and 
Institutional Development in D.L.SMITH, J.L.RAY (eds.) The 1992 Project and the Future of Integration in 
Europe, New York, 1992, p.93. 
426D.T.MURPHY, European Political Cooperation After the Single European Act: The Future of Foreign 
Affairs in the European Communities in Boston College International and Comparative Law Review, 
Volume 12, Issue 2, Article 2, 1989, p.336 ff.. 
427Article 130n The Single European Act, OJ No L 169, 27.06.1987 wording as follows: ”In implementing 
the multi-annual framework program, the Community may make provision for co-operation in Community 
research, technological development and demonstration with third countries or international organizations. 
The detailed arrangements for such co-operation may be the subject of international agreements between the 
Community and the third parties concerned which shall be negotiated and concluded in accordance with 
Article 228.” 
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428Article 130r The Single European Act, OJ No L 169, 27.06.1987 wording as follows: “Within their 
respective spheres of competence, the Community and the MS shall co-operate with third countries and with 
the relevant international organizations. The arrangements for Community co-operation may be the subject 
of agreements between the Community and the third parties concerned, which shall be negotiated and 
concluded in accordance with Article 228. The previous paragraph shall be without prejudice to MS’ 
competence to negotiate in international bodies and to conclude international agreements.”  
429A.MORAVCSIK, The Choice for Europe: Social Purpose and State Power from Messina to Maastricht, 
Ithaca, 1998, p.313.  
430Treaty on European Union (Maastricht Treaty) OJ C 191, 29.07.1992. 
431J.SVÁK, Advokát pred európskymi súdmi, Bratislava, 2004, p.86. 
432D.THÜRER, P.YVES-MARRO, The Union’s Legal Personality: Ideas and Questions Lying in 
H.J.BLANKE, S.MANGIAMELI (eds.) The European Union after Lisbon: Constitutional Basis, Economic 
Order and External Action of the European Union, Berlin, 2011, p.53. 
433R.SCHÜTZE, European Constitutional Law, Cambridge, 2012, p.29. 
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434R.LEAL-ARCAS, EU Legal Personality in Foreign Policy? in Boston University International Law 
Journal, Volume 24, Number 2, p.199. 
435Characteristics comes from D.CURTIN, The Constitutional Structure of the Union: A Europe of Bits and 
Pieces in Common Market Law Review, Volume 30, Issue 1, 1993, p.17 ff.. 
436K.KOEHLER, European Foreign Policy After Lisbon: Strengthening the EU as an International Actor in 
Caucasian Review of International Affairs, Volume 4, Issue 1, p.57-58.�  
437G.de BURCA, The Drafting of a Constitution for the European Union: Europe's Madisonian Moment or a 
Moment of Madness? in Washington and Lee Law Review, Volume 61, Issue 2, Article 2, 2004, p.568. 
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438A.CARROLL, Constitutional and Administrative Law, Harlow, 2003, p.66. 
439Mainly represented by the scholars specialized in international law as J.MALENOVSKÝ in Mezinárodní 
právo ve�ejné, jeho obecná � ást, Brno, 2008, p. 108 ff.., alternatively J.K� U� KA, Medzinárodné právo 
verejné, Bratislava, 2011, p.71. 
440The question of practice was enforced by the fact that the Amsterdam Treaty enforced the TEU in terms of 
an implied legal personality by allowing the conclusion for the international agreements under the second and 
third pillar in M.ISENBAERT, EC Law and the Sovereignty of the Member States in Direct Taxation, 
Amsterdam, 2010, p.102. 
441D.THÜRER, P.Y.MARRO, The Union’s Legal Personality: Ideas and Questions, Lying Behind the 
Concept in H.J.BLANKE, S.MANGIAMELI (eds.)  The European Union after Lisbon. : Constitutional 
Basis, Economic Order and External Action of the European Union, Berlin, 2011, p.53-54. 
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442Judgment of German Federal Constutiotional Court 2 BvR 2134/92, 2 BvR 2159/92 Re Maastricht Treaty 
Decision, 12 October 1993, BVerfG. 
443P.SVOBODA, Právo vn� jších vztah�  Evropske unie, Prague, 2007, p.23. 
444P. EECKHOUT, External Relations of the European Union: Legal and Constitutional Foundations, 
Oxford, 2004, p.155. 
445P.CRAIG, G. de BÚRCA, EU Law: Text, Cases and Materials, Oxford, 2008, p.171. 
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446J.KLU� KA, J.MAZÁK,  et al.: Základy európskeho práva, Bratislava, 204, p.40.  
447F.HOFFMEISTER, The Contribution of EU Practice to International Law in M.CREMONA, 
Developments in EU External Relations Law, Oxford, 2008, p.43. 
448The standpoint is based under the presumption of the existence of the Amsterdam treaty analyzed in 
detailed way later on, but systematically appears suitable to add this argument at this place. 
449In both cases, reference to the numbering of the Articles according to the wording of the Treaty of Nice.  
450Article 111 (1) (excerpt) Treaty establishing the European Community (Consolidated version 1992) 
Official Journal C 224 of 31 August 1992 wording as follows: “1. By way of derogation from Article 300, the 
Council may, acting unanimously on a recommendation from the ECB or from the Commission, and after 
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consulting the ECB in an endeavor to reach a consensus consistent with the objective of price stability, after 
consulting the EP in accordance with the procedure in paragraph 3 for determining the arrangements, 
conclude formal agreements on an exchange-rate system for the ecu in relation to non-Community 
currencies. ...” 
451Article 181Treaty establishing the European Community (Consolidated version 1992) Official Journal C 
224 of 31 August 1992 wording as follows : “Within their respective spheres of competence, the Community 
and the MS shall cooperate with third countries and with the competent international organizations. The 
arrangements for Community cooperation may be the subject of agreements between the Community and the 
third parties concerned, which shall be negotiated and concluded in accordance with Article 300.The 
previous paragraph shall be without prejudice to MS competence to negotiate in international bodies and to 
conclude international agreements.” 
452Article 149 (3) - ex Article 126 (3) providing that the Community and  the MS shall foster cooperation 
with third states and  international organizations in the field of education ; Article 150(3)  - ex Article 127 (3) 
fostering the cooperation between the MS and the Community in the field of vocational education, Article 
151 (1) - ex 128 enforcing the contribution to the flowering of the cultures of the MS while respecting their 
national and regional diversity and bringing common cultural heritage to the fore, Article 152 (3) - ex 129 
stipulating that the Community and the MS shall foster cooperation with third countries and competent 
international organizations in the sphere of public health, all Articles quoted from Treaty establishing the 
European Community (Consolidated version 1997), OJ C 340, 10.11.1997. 
453M.KOSKENNIEMI, International Law Aspects of the European Union, Hague, 1998, p.114.  
454C.W.A.TIMMERMANS, General Aspects of the European Union and  the European Communities in 
P.J.G.KAPTEYN, The Law of the European Union and the European Communities: With Reference to 
Changes to be Made by the Lisbon Treaty, New York, 2008, p.63.  
455P.KOUNTRAKOS, Trade and foreign policy within the constitutional order of the EU, Oxford, 2011, 
p.31. 
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Finality Debate and Its National Dimensions, Washington, 2003, p.123. 
459E.FIERRO, European Union's Approach to Human Rights Conditionality in Practice, Hague, 2003, p.6.  
460E.FIERRO, European Union's Approach to Human Rights Conditionality in Practice, Hague, 2003, p.6-7. 
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Community, signed at Lisbon, 13 December 2007, Official Journal C 306 of 17 December 2007. 
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470Brussels European Council of 14 December 2007, Presidency conclusions, Brussels, 14 February 2008, 
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P.EECKHOUT, S.RIPLEY, EU Law after Lisbon, Oxford, 2012, p.41. 
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Review of Social Sciences, Volume 3, Issue 1, 2008, p.27. 
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493D.SYMON, Le système juridique communautaire, Paris, 2001, p.23. 
494Article 26 EC; Common Customs Tariff,  Articles 34 (2) EC; Agriculture, Articles 57-60 EC; Capital and 
Payments, Article 71 (1) (a) EC; Transport, Article 111 EC; Monetary Policy, Articles 131-134 EC; 
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495ECJ opinion, 14 December 1991, Draft agreement between the Community, on the one hand, and the 
countries of the European Free Trade Association, on the other, relating to the creation of the European 
Economic Area, opinion 1/91 [1991] ECR, p.I-6079, Opinion delivered pursuant to the second subparagraph 
of Article 228 (1) of the Treaty - Draft agreement between the Community, on the one hand, and the 
countries of the European Free Trade Association, on the other, relating to the creation of the European 
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international agreement, none the less this international constitutes the constitutional charter of the 
Community based on the rule of law. The ECJ releases that the Communities treaties established a new order 
for the benefit of which the States have limited their sovereign firths, in ever wider fields, and the subjects of 
which comprise not only MS but also their nationals (para 1 of the quoted Opinion), in addition the ECJ 
decided that: “The Community's competence in the field of international relations and its capacity to 
conclude international agreements necessarily entails the power to submit to the decisions of a court which 
is created or designated by such an agreement as regards the interpretation and application of its 
provisions.“ (para 3 of the quoted Opinion). 
496ECJ judgment, 9 August 1994, French Republic v. Commission of the European Communities, case C-
327/91 [1994] ECR, p.I-3641. 
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497A.DASHWOOD, M.DOUGAN, B.RODGER,  E.SPAVENTA, I.DASHWOOD, WAYTT AND 
DASHWOOD'S, European Union Law, Oxford, 2011, p. 900.  
498Article 24 (1) Consolidated version of the Treaty on European Union, OJ EU C 83/13, 30.3.2010 wording 
as follows: “The Union’s competence in matters of common foreign and security policy shall cover all areas 
of foreign policy and all questions relating to the Union’s security, including the progressive framing of a 
common defense policy that might lead to a common defense.” 
499As von Bogdany and Bast state: “Neither the terms ‘competence’ and ‘power in the Treaties nor related 
terms ‘empowering provision’, ‘authorization’ and ‘legal basis’ appear to have distinct legal meanings 
respectively. All these terms will therefore be used synonymously.” in A. von BOGDANDY, J.BAST, The 
Federal Order of Competences in A. von BOGDANDY, J.BAST, Principles of European Constitutional 
Law, Oxford, 2009, p.278.  
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500D.PHINNEMORE, A dictionary of European Union, London, 2008, p.88. 
501F.C.MAYER, Kompetenzuberschreitung und Letztentscheidung: das Maastricht-Urteil des 
Bundesverfassungsgerichts und die Letztentscheidung uber Ultra vires-Akte in Mehrebenensystemen : eine 
rechtsvergleichende betrachtung von Konflikten zwischen Gerichten am Beispiel der EU und der USA, 
Munich, 2000, p.22. 
502J.BLAHO�, V.BALAŠ, K.KLÍMA, Srovnávací ústavní právo, Prague, 2003, p.133. 
503There could be identified rather the principle of finality as the enumeration of competences as quoted 
G.STROZZI, Diritto dell'Unione europea. Parte istituzionale: dal Trattato di Roma alla Costituzione 
europea, Torino, 2005, p.66.  
504R.SCHÜTZE, European constitutional law, Cambridge, 2012, p.162. 
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505P.MANIN, L'Union européenne : institutions, ordre juridique, contentieux, Paris, 2005, p.140.  
506Reference to 23. Declaration on the future of the Union  Treaty of Nice - Declaration on the future of the 
Union, 26 February 2001,  C OJ EU 80, 10.03.2001. 
507Article 1 Treaty on European Union (Consolidated  version 2012), OJ C 326, 26.10.2012. 
508V.TÝ� , Základy práva Evropské unie pro ekonomy, Prague, 2010, p.47. 
509P.SVOBODA, Právo vn� jších vztah�  Evropské unie, Prague, 2010, p.21. 
510V.TÝ� , D.SEHNÁLEK, R.CHARVÁT, Vybrané otázky p� sobení práva EU ve sfé�e � eského právního 
� ádu, Brno, 2011, p.21. 
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511Article 19 (3) Treaty on European Union  (Consolidated version 2012)  OJ C 326, 26.10.2012 wording as 
follows: “The CJ EU  shall, in accordance with the Treaties: (a) rule on actions brought by a MS, an 
institution or a natural or legal person; (b) give preliminary rulings, at the request of courts or tribunals of 
the MS on the interpretation of Union law or the validity of acts adopted by the institutions; (c) rule in other 
cases provided for in the Treaties.” 
512 Article 3 (6) Treaty on European Union  (Consolidated version 2012)  OJ C 326, 26.10.2012. 

513 Article 5 (1) Treaty on European Union  (Consolidated version 2012)  OJ C 326, 26.10.2012. 
514J.MAZÁK, M.JÁNOŠÍKOVÁ, Lisabonská zmluva (Ústavný systém a súdna ochrana), Bratislava, 2011, 
p.120. 
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515C.ZANGHI, Istituzioni di diritto dell'Unione europea: verso una Costituzione europea, Torino, 2005, 
p.255. 
516In this sense it can agree with Belling et al. that the general rule of the international law is that the general 
competences have the sovereign states and international organizations constitute the exemption from this rule 
in V.BELLING, J.MALÍ� , L.PÍTROVÁ, Kontrola d� lby pravomocí v EU se z� etelem ke kompeten� ním 
exces� m, Prague, 2010, p.9. 
517ECJ judgment, 5 July 1964, Costa v. ENEL, case 6/64 [1964] ECR, p.585, para 3. 
518Article 48 (2) Treaty on European Union  (Consolidated version 2012)  OJ C 326, 26.10.2012. 
519The findings of the Czech Constitutional Court, 6 August 2006, case Pl. ÚS 50/04 Sugar Quotas III: 
“ Insofar [...] the development of the EC, or EU would endanger the democratic nature of the state 
sovereignty of the Czech Republic or any significant elements of the democratic state of law, it would be 
inevitable to insist that these competences would be given back to the internal organs of the Czech Republic.” 
520Walker states that the first of them relates to the external competences, with emphasis on the treaty making 
power of the central authority. Second one is related to the international capacity of the central authority and 
the constituent members (MS), and finally last one to the division of the internal implementing competence, 
as quoted from N.WALKER, Post-national constitutionalism and the problem of translation  in 
J.H.WEILLER, M.WIND, European Constitutionalism Beyond the State, Cambridge, 2003, p.35-38. 
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521K.D.BORCHARDT, The ABC of European Union law, Luxembourg, 2010, p.29.  
522However, the validity of this statement questionable upon the entry in power of the Lisbon Treaty.  
523L.DANIELE, Diritto dell'Unione europea : sistema istituzionale, ordinamento, tutela giurisdizionale, 
competenze, Milano, 2010, p.356.  

356L.DANIELE, Diritto dell'Unione europea : sistema istituzionale, ordinamento, tutela giurisdizionale, 
competenze, Milano, 2010, p.356.  
524E.CANIZZARO, Unity and Pluralism, Unity and Pluralism in the EU’s Foreign Relations Power in 
C.BAMARD, EU Law Revisited. Assessing the Impact of the Constitutional Debate: Collected Courses of 
the Academy of European Law, Oxford, 2007, p.195 ff.. 
525R.SCHÜTZE, European constitutional law, Cambridge, 2012, p.163. 



� ��	 �

�������
�	�	�������	���
��	����	���������	����
���� ������������������������
��
�


�	�1"�
�����	��	
� 
�	��� ���
� ��� 
�	��� ���	��� 
�� 
� 	� '*�I''(�� '("(�� '*&��;1K�

��
� ����	G�	�
��� ���	� 
�� 
�	� �
���
� �	����
���� ��� � ���	
	��	��� ��	��	
�����

��������� ��� 
���� �
	�� ��� ���
�	�� ������
	
� ��� 
�	� > �
��	�
�� A$LCD� ��
� FLFB�� !��

�	�	�	��	� 
�� 
�	�>�
��	�
�A$LCD�����
� ��	� 
�	� '(3�
 	��
	
� 
��
M� ���� ����$�������	�

������������	����������������
��	����
������������� ���������������������������������'����
���

������� ����$������6������� ���� ������������� ��� ����$ �������	� ��
�� ����� �������� �����

�*�����
�� ��������	!- C#F� "����	�	�
���� ����
� �	� G��
	
� ����� 
�	� >�
��	�
� FL FBMC#E�

�1	� �������
� �� $�������	� ��� ���������� ���������� ��
 ��
� ���� ���� �������������� ���� ����

����������	�� ���� ���� ��
��� �������	� ���� �������	� �� � ��������������� ��� ���� ��������������

�����������������������������������������������
��� �������������������������
����
��	������

��������� ��� ������� ����� ���� ������� ��� ���� $�������	 �� ���� 6�� ��
�� �������� ������ ��
�����

������� ������� �������� ������� ���� ��
�� ����� �������� �� ���	� ��� ���� ������ ������ ����� ������

���������������������
��!�A���������
����������"$I� ������������������
�����������������
�����

�����������������������������!- C#H�

*�
	�� 
�	� )������ ��	�
��� 
�	� 
	�
	���� ������ 
��
� 
� 	� ������
�� ��� ���	�� 
��


�	� ����	
	��	�� ��� 
�	� 1"� ���	�	��� ��� ���� ���	�� ��� � �	� 	��
	�
� ����������
�

��	�
��������������
��������	
	��	���
���	�	�	��	�
 ��
�	����
����������>	�
���
�
��

�	�����
	� C#D��

������ ����� 
�	� 
����������� ����
� ��� ��	��� 
�	�	� ��� �
� �	� 
�	� �������
�

�
	�
���	
����
�	�
��		��	�	�����
��
�	����	���	:	� �
�����������A��	�
��	����������

��M��CA$�

���������������������������������������� �������������������������
�
526ECJ judgment, 23 February 1961, De gezamenlijke Steenkolenmijnen in Limburg v. ECSC High 
Authority, case 30/59 [1961] ECR, p.1. 
527ECJ judgment, 5 July 1964, Costa v. ENEL, case 6/64, [1964] ECR, p.585, para 3. 
528G.STROZZI, Diritto dell'Unione europea. Parte istituzionale : dal Trattato di Roma alla Costituzione 
europea, Torino, 2005, p.66. 
529D.CHALMERS,G.DAVIES,G.MONTI, European Union Law Cases and Materials, Cambridge, 2010, 
p.206. 
530D.CHALMERS,G.DAVIES,G.MONTI,  European Union Law Cases and Materials, Cambridge, 2010, 
p.131. 
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531While taking into account the Union as subject having particular features of the Union having according to 
Svoboda three elements as:1. ‘international organization’ of the particular regional nature, semi-open, 
integration type and supranational, 2. ‘confederative’  international foundlings of the EU is changeable only 
upon approval by all its MS, with emphasis to transfer of the competences, the fundamental changes of the 
legal order are depending on the MS, 3. ‘federative’  among the federative elements meets the requirements 
of the supranational method of the cooperation, typically applicable for the domain of the exclusive and 
shared competences with the direct effect of the primary and partially secondary law. Nevertheless, still 
subjects to certain limits as set forth by the Kompetenz-Kompetenz, rule defining the transfer of the 
competences between the Union and its MS, quoting P.SVOBODA, Právo vn� jších vztah�  Evropské unie, 
Prague, 2010, p.29. 
532In fact the division of the competences is not a novelty, taking into account the previous regulation, 
jurisprudence to the ECJ and the division of the competences by the ECJ or taking into account the references 
to the ECJ or mentioned in the previous Treaties. In fact the questionable is the question of the nature of the 
competition rules, since this has not had exclusive nature at the very beginning – as it appears from the ECJ 
judgment, 13 February 1969, Walt Wilhelm and others v. Bundeskartellamt, case 14/68 [1969] ECR, p.1, 
nevertheless, in the CJ EU judgment, 14 September 2010, Akzo Nobel Chemicals and Akcros Chemicals v. 
Commission, case C-550/07 [2010] ECR, p.I-8301 the Court recalled the fact that competition policy fails 
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under the scope of the exclusive competences of the Union (it is important to stressed that this judgment was 
adopted under the entry in power of the Lisbon Treaty). 
533Not to be analyzed in detailed way within this dissertation, since the three first divisions are the principal 
and more suitable ones for the purpose of this dissertation. 
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557U.EVERLING, Constitutional Problems of the European Union - A Lawyer's View in 
D.SCHMIDTCHEN, R.COOTER (eds.), Constitutional Law and Economics of the European Union, 
Cheltenham, 1997, p.298. 
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560K.LENAERTS, P.VAN NUFFEL, R.BRAY, Constitutional law of the European Union, London, 1999, 
p.97. 
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635Opinion ECJ, 19 March 1993. Opinion delivered pursuant to the second subparagraph of Article 228 (1) of 
the EEC Treaty - Convention Nº 170 of the International Labour Organization concerning safety in the use of 
chemicals at work, [1993] ECR, p. I-1061, para 9. 
636Opinion ECJ, 19 March 1993. Opinion delivered pursuant to the second subparagraph of Article 228 (1) of 
the EEC Treaty - Convention Nº 170 of the International Labour Organization concerning safety in the use of 
chemicals at work, [1993] ECR, p. I-1061, para 10-11. 
637Opinion ECJ, 19 March 1993. Opinion delivered pursuant to the second subparagraph of Article 228 (1) of 
the EEC Treaty - Convention Nº 170 of the International Labour Organization concerning safety in the use of 
chemicals at work, [1993] ECR, p. I-1061, para 17-18 wording as follows: “MS shall pay particular attention 
to encouraging improvements, especially in the working environment, as regards the health and safety of 
workers, and shall set as their objective the harmonization of conditions in this area, while maintaining the 
improvements made. In order to help achieve the objective laid down in the first paragraph, the Council, 
acting in accordance with the procedure referred to in Article 189c and after consulting the Economic and 
Social Committee, shall adopt, by means of directives, minimum requirements for gradual implementation, 
having regard to the conditions and technical rules obtaining in each of the MS. Such directives shall avoid 
imposing administrative, financial and legal constraints in a way which would hold back the creation and 
development of small and medium-sized undertakings. The provisions adopted pursuant to this Article shall 
not prevent any MS from maintaining or introducing more stringent measures for the protection of working 
conditions compatible with this Treaty.” 
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638Article 118a Treaty establishing the European Community (Consolidated version 1992) Official Journal C 
224 of 31 August 1992. 
639P.MENGOZZI, The EC External Competencies: From the ERTA Case to the Opinion in the Lugano 
Convention in L.M.POIARES MADURO, L.AZOULAI, The past and the future of the EU law, Oxford, 
2010, p.213. 
640ECJ opinion, 19 March 1993, Opinion delivered pursuant to the second subparagraph of Article 228 (1) of 
the EEC Treaty - Convention Nº 170 of the International Labour Organization concerning safety in the use of 
chemicals at work, opinion 2/91[1993] ECR, p. I-1061, para 25. 
641ECJ opinion, 19 March 1993, Opinion delivered pursuant to the second subparagraph of Article 228 (1) of 
the EEC Treaty - Convention Nº 170 of the International Labour Organization concerning safety in the use of 
chemicals at work, opinion 2/91[1993] ECR, p. I-1061, para 16-17. 
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642ECJ opinion, 19 March 1993, Opinion delivered pursuant to the second subparagraph of Article 228 (1) of 
the EEC Treaty - Convention Nº 170 of the International Labour Organization concerning safety in the use of 
chemicals at work, opinion 2/91[1993] ECR, p. I-1061, para 36. 
643R.SCHÜTZE, From Dual to Cooperative Federalism: The changing Structure of European Law, Oxford, 
2010, p.239. 
644ECJ opinion, 19 March 1993, Opinion delivered pursuant to the second subparagraph of Article 228 (1) of 
the EEC Treaty - Convention Nº 170 of the International Labour Organization concerning safety in the use of 
chemicals at work, opinion 2/91[1993] ECR, p. I-1061, para 12. 
645For instance Dashwood and Hillion, propose upon this judgment for existence of implied competences a 
test of the treaty-making competences of the Communities. The key issue is the answer on the question, if the 
Community needs the treaty-making power to ensure the optimal use, over time, of its expressly conferred 
competences. Therefore, they go out from the logic of the facilitation rather that indispensability. Priority of 
the facilitation over the exclusivity of external powers is derived by the fact that: Facilitation is a concept, 
with regard to the necessity, the exclusivity of implied powers is governed by a stricter concept of necessity 
and therefore the linkage between the internal and external competences must be inextricable, quoted 
A.DASHWOOD, C.HILLION, The General Law of E.C. External Relations, Cambridge, 2000, p.16. 
646P.NEDERGAARD, The European Union at the ILO's International Labour Conferences: A 'double' 
principal—agent analysis in K.E.JØRGENSSEN (ed.)The European Union and International Organizations, 
New York, 2008, p. 157. 
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647M.KELLERBAUER, Von Maastricht bis Nizza, Neuformen differenzierter Integration, Berlin, 2003, 
p.122. 
648M.KELLERBAUER, Von Maastricht bis Nizza, Neuformen differenzierter Integration, Berlin, 2003, 
p.122. 
649A.DASHWOOD, M.DOUGAN, B.RODGER,  E.SPAVENTA, I.DASHWOOD, Wyatt and Dashwood's 
European Union Law, Oxford, 2011, p.927.  
650D.MCGOLDRICK, International Relations Law of the European Union, London, 1997, p.74. 
651T.TRIDAMAS, P.NEBBIA,  European Union law for the twenty-first century : rethinking the new legal 
order, Oxford, 2004, p.322 mentions several articles of the Treaty on European Communities affected by the 
Opinion as Articles 37, 44,47,55,71, 80 (2),93, 94, 95 and 308 Treaty establishing the European Community 
(Consolidated version 1997), OJ C 340, 10.11.1997, affected by the Opinion.  
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652F.MANCINI, Democracy and Constitutionalism in the European Union: Collected Essays, Oxford, 2000, 
p.231. 
653S.MEUNIER, Trading Voices: The European Union in International Commercial Negotiations, Princeton, 
2005, p.26. 
654J.H.J.BOURGEOIS, External Relations Powers of the European Community in Fordam international law 
journal, Volume 22, Issue 6, Article 11, 1998, p.159. 
655L.CORRIAS,  The passivity of law: competence and constitution in the European Court of Justice, 
Dordrecht, 2011, p.10. 
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665P.MENGOZZI, The EC External Competencies: From the ERTA Case to the Opinion in the Lugano 
Convention in L.M.POIARES MADURO, L.AZOULAI, The past and the future of the EU law, Oxford, 
2010, p.214. 
666P.CRAIG, G.de BÚRCA, EU Law: Text, Cases, and Materials, Oxford, 2011, p.314. 
667A.von BOGDANDY, Europäisches Verfassungsrecht : theoretische und dogmatische Grundzüge, Berlin, 
2003, p.437. 



� ��� �

�		�	
�
��
�
�	�����	����
�	�	�������	�����	
	��	�� 	�
�	�	�������
	
�
��
�	����	��

��	��
�	�	���������
�����������	�	���
�� FFH�

D!:!N "$I�.�������/,ND�

��	� 	���
	��	� ��� 
�	� ����	
	��	�� ��� �� 
������ ��� ��� ��� ����
�� ���� 
�	�

���������� ��	� ��� 	��������� 
�	� �������	� ���	������ � �� 
�	� '(L'*�
��
�	� '(/&���
�


�������	�	����	���������
�	�'*�
��
�	�'(/&��"���	� 
�	���	�
�	���	�	����	�
����
�	�

	���
	��	����
�	�����	
	��	��������������
���
�	�(� ��
���
�
������	��
�	�G�	�
����

���� 
�	� ������ ����
�� ��	� �����
	
� ��� 
�	� �	���� ��
	 �� ��� 
�	� '(L'*�� ��	� 
��
���	�

�	����	
�� 
��
� 
���� G�	�
���� ������ �	� ����	�	
� ��
� � ���	����� ����	� 
�	� '(L'*�

����������
��� ��
	��	�	
� 
�	� ���	�	� ���	����� ���	�
 ��� ������� 
�	� ������ ����
��

���������
��"���������������	���	��	
�	����'	�����
 ��
�
����
��
�
�	�G�	�
��������


�	� 	���
�	�
� ��
� ���
	�
���� ��� ���
��	�
��� ����
�� ���� 	�	�� ����
�
�
������

G����
�������	�����M� �2;3�����(���������������������������������������"� �����������������

����������������������������������
���������������� ��"�������������������������!�A������"��


����� ����� ��� �
��� ����� �������� �����	�� ����� �� ���� ��������
�	� ����� ��
��� �	����� ��� 
����

��
��
��� ��� ��� ���������
� ������� ��� ������ ������ ��	 � ������� ������ ��
���� ��� ���� ���� ����

���0���� �����������������
����������	��������0���� ���������������������������!- FFD��

��	� (���
� ���� 
	����	
� 
�	� �	G�	�
� ���� �������� �
�� �����	� ��� ���� ��� �
�

����	���� 
�	� ����������� ��� 
�	� (���	�
����� ���	�	�� � �	>	�
	
� ���
� ��� 
�	� ��������

�����������������	
�
�����	����	������
�������
�	�� ����
�����
�����
�	�(���	�
����

��
��
�	���	�
�	����

!�� �	���
� 
�� 
�	� ����	
	��	��� 
�	� (���
� �	����	
� 
� 	� ��������	� ��� ����	�����

�	���� 	G������ ���������	� 
�� 
�	� 	�
	����� ��
� ��
	�� ��� ��
���� ��� 
�	� (������
�� FE$�

,��
�	������
�	�(���
��	����	
�
��
�
�	�(������
��� �����������	��
	�����
�	�������

���������������������������������������� �������������������������
�
668P.J.G.KAPTEYN, The Law of the European Union and the European Communities, With Reference to 
Changes to be Made by the Lisbon Treaty, Hague, 2008, p.1280. 
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the Opinion 1/94, reference to A.OTT, R.WESSEL, The EU’s external relations regime: multilevel 
complexity in an expanding Union in S. BLOCKMANS, A.LAZOWSKI (eds.), The European Union and its 
Neighbors, Hague, 2006, p.24.  
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671ECJ opinion, 28 March 1996, Accession by the Community to the European Convention for the Protection 
of Human Rights and Fundamental Freedoms, opinion 2/94 [1996] ECR p.I-1759, para 25-26. 
672ECJ opinion, 28 March 1996, Accession by the Community to the European Convention for the Protection 
of Human Rights and Fundamental Freedoms, opinion 2/94 [1996] ECR p.I-1759, para 27., however, as as 
Fierro states, the Community was bound by the human rights at least as the result of the international 
customary law, in E.FIERRO, The EU's approach to human rights conditionality in practice, New York, 
2003, p.247.  
673As defined by EECKHOUT referring to P.EECKHOUT, The EU Charter of Fundamental Rights and 
Federal Question in Common Market Law Review, Volume 39, 2002, p.984. 
674P.EECHOUT, EU External Relations Law, Oxford, 2011, p.99. 
675Declaration of Fundamental Rights and Freedoms, OJ C 120, 16.5.1989, p. 51. 
676M.RYNKOWSKI, Freedom of Religion in the European Union in A.BODNAR, The emerging 
constitutional law of the European Union : German and Polish perspectives, Berlin, 2003, p.74. 
677De Búrca points to the fact that it is the issue of the subsidiarity, requiring the cooperation between the EU 
and the MS in working out on the constitutional implication of submission to an external legal order, as the 
Court has insisted on the need for formal treaty amendment, involving national constitutional procedures as 
pre-condition for accession to the ECHR. Reference to G. de BÚRCA, The Principle of Subsidiarity and the 
Court of Justice as an Institutional Actor in Journal of Common Market Studies, Volume 36, Issue 2, 1998, 
p.225. 
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678G.De BAERE, Constitutional Principles of EU External, Oxford, 2008, p.30. 
679D.OLIVER, The Singularity of the English Public Private Divide in D.O’KEEFFE, A.BAVASSO (eds.), 
Judicial review in European Union law, Hague, 2000, p.328-329 called the judgment as ‘evasive and 
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722U.DRAETTA, Elementi di diritto dell'Unione Europea / Parte istituzionale : ordinamento e struttura 
dell'Unione Europea, Torino, 2009, p.58. 
723Article 3 Consolidated version of the Treaty on the functioning of the European Union, C 83/47, 
30.3.2010.  
724Article 3 (2) Consolidated version of the Treaty on the functioning of the European Union, C 83/47, 
30.3.2010. 
725P.CRAIG, G.de BÚRCA, EU Law: Text, Cases, and Materials, Oxford, 2011, p.80. 
726G.De BAERE, Constitutional Principles of EU External, Oxford, 2008, p.80 rises  several points to the 
discussion, like not precise wording of the of which legal act shall be used as the basis, not precise and 
wording of necessarily to enable the Union to exercise its internal competence and it is not without doubts 
also the third sentence, insofar its conclusion may affect the common rules or alter their scope, is also 
perceived as being too general, and in fact excluding the mixed agreements, in fact, as it was analyzed in the 
precedent subchapters, the criteria of the CJ EU are already known. 



� �	� �

���� 
	��
	
� 
��
� 
�	� 1"� ���� �	� ��
����4	
� ��� 
�	� '' (� 
�� �
��
� �	�	������

�	����
�����	����	����
�������
���
		�����
�	������ ����
	�	�
�������
	
�
��
�
�	��

��
��������	�������
�
������
���:��	��
������
��
�	 �(���������� E#E��

/��	�	���
�	�1"���	���
� ������ ��
����������
���� 
�	 � ����	
	��	�� ������


�� ��
� ����� ��
���� 
�	� ����	����� ��� 
�	� 	�������	� � �	��� ��	� (3� '*� 
�
� ��
� �
��
�


�	� ����� ��
������ ��� 
�	�1"� ��� 
�	� ���������� ���M�R =������ ��� ��� ���� ��� �������� �����

"����������������������������������������������6��2 ����
�� ������������������������������

��� ������� ��*������� ������� ������������ ����������� � ����������� ��� ����������	�� ��
��� ������� ���

�������3������ ����� �������� ������ ����� �*�������
� �� ���� �������� ����6������� �����	� �����

"�� ���! OE#H� �����
���� 
�� �4������� ����� �� �������
���� �	���� 
�� 
� 
�	� ����	� ��� 
�	�

�����������
�� 	�
	�
�� ����� �	���
� 
�	� ���>	�
:��

	 ��� ��
���� ������ �
� ���� ���	��


�	�����	
	��	�
��
�	�'*� E#D��

/��	�	���
�	������	�����������	��������	
	��	������ �
����	���	���������
�	�

<���	
	�4:<���	
	�4�����
	
�
��
�	�'*��@	��������		 ���
��"
��44�������
	�����


�	� ����	
	��	�� ��� 
�	� *����� ��� 	��	�
������ ��� �	�� �
� 
�� 
�	� ��
������

����	
	��	�������	������������
�	�
	����
��	������� 
	�����
�	�����	
	��	�����
�	�

*������ ��� 
�	��� ��:����������� ������
	��� ���	
� ��� 
 �	� ����� ��� 
�	�1"� ����	
	�
� 
��


�����	��
�	��������
� EA$��

D!:!%/!C ��������$�����������

��	� ���
��	�
��� ��������	� ��� 
�	� ����	
� ����	
	��	� � ��� 	������	
� ��� 
�	�

��
���	�#�I#K����
�	��,'*���	�
��������������M� �=��������+����������������������������

�� ����������� ������� ����� ����6����� �� ��������� ����� � ���� ������ ���� ����6����	� ��
�������

������������
���	�������
������������������!�+���6� ��������*�������������������������������

���������������������������������������� �������������������������
�
727 ECJ judgment, 5 May 1981, Commission of the European Communities v. United Kingdom of Great 
Britain and Northern Ireland, case 804/79 [1981] ECR, p.1045. 
728CJ EU judgment, 13 April 2010, Nicolas Bressol and Others and Céline Chaverot and Others v 
Gouvernement de la Communauté française, case C-73/08 [2010] ECR, p. I-2735, para 28. 
729L.AZOULAI, The ‘Retained Powers’ Formula in the Case Law of the European Court of Justice: EU Law 
as Total Law? in European Journal of Legal Studies, Volume 4, Issue 2, 2011, p.193. 
730G.STROZZI, R.MASTROIANNI, Diritto dell’Unione europea. Parte istituzionale, Torino, 2011,p.66. 
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731Article 2 (2) Consolidated version of the Treaty on the functioning of the European Union, C 83/47, 
30.3.2010. 
732E.g. Eeckhout comes out from the provision of the Article 2 (2) that in the areas of shared competences the 
MS shall exercise their competence to the extent that the Union has not exercise its competence, reference to 
P.EECKHOUT, EU External Relations Law, Oxford, 2011, p.171. 
733A.REINISCH, Essentials of EU law, Cambridge, 2012, p.43. 
734The geometrical approach as the result of the Protocol Nr. 25 annexed to the Lisbon Treaty with reference 
to Article 2 TFEU on shared competence, when the Union has taken action in a certain area, the scope of this 
exercise of competence only covers those elements governed by the Union act in question and therefore does 
not cover the whole area, reference to Protocol (No 25) on the exercise of shared competence, attached� ���
Treaty on the Functioning of the European Union (Consolidated version 2012), OJ C 326, 26.10.2012. 
735A.WEBER, The Distribution of Competences Between the Union and the Member States in H.J.BLANKE, 
S.MANGIAMELI, The European Union after Lisbon: Constitutional Basis, Economic Order and External 
Action of the European Union, Berlin, 2011, p.318. 
736R.SCHÜTZE, An introduction to European law, Cambridge, 2012, p.79-80. 
737P.MANIN, L’union européenne : institutions, ordre juridique, contentieux, Paris, 2005, p.146. 
738R.STREINZ, Europarecht, Heidelberg, 2012, p.59. 
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739A.KACZOROWSKA, European Union law, Milton Park, 2011, p.174. 
740Article 25 Treaty on the Functioning of the European Union (Consolidated version 2012), OJ C 326, 
26.10.2012.  
74124.Declaration concerning the legal personality of the European Union, attached to Treaty on the 
Functioning of the European Union (Consolidated version 2012), OJ C 326, 26.10.2012. 
742D.CHALMERS,G.DAVIES,G.MONTI, European Union Law Cases and Materials, Cambridge, 2010, 
p.208. 
743Articles 153 (2) (b), 169, 191 Treaty on the Functioning of the European Union (Consolidated version 
2012), OJ C 326, 26.10.2012. 
744R.ADAM, A.TIZZANO, Lineamenti di diritto dell'Unione Europea, Torino, 2010, p.38. 
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745Therefore, are these competences perceived as residual, as referred in R.ZBÍRAL, Rozd� lení kompetencí 
mezi Evropskou unií a � lenskými státy in K.KLÍMA (ed.) Evropské právo, Plze� , 2011, p.235. 
746R.SCHÜTZE, An introduction to European law, Cambridge, 2012, p.166. 
747Article 4 (3) and (4) Treaty on the Functioning of the European Union (Consolidated version 2012), OJ C 
326, 26.10.2012. 
748G.STROZZI, R.MASTROIANNI, Diritto dell'Unione europea : parte istituzionale, Torino, 2011, p.68. 
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749Article 2 (5) Treaty on the Functioning of the European Union (Consolidated version 2012), OJ C 326, 
26.10.2012. 
750Article 2 (5) Treaty on the Functioning of the European Union (Consolidated version 2012), OJ C 326, 
26.10.2012. 
751K.LENAERTS, P.Van NUFFEL, R.BRAY, N.CAMBIEN, European Union Law, 2011, p. 130. 
752Case 293/83 in which the Court decided that the vocational training does not fall into the category of the 
exclusive competences, however, in connection with the prohibition of the discrimination the Court declared 
the breach of the Treaty obligations by Belgium, as referred to the case ECJ judgment, 13 February 1985, 
Françoise Gravier v City of Liège, case 293/83 ECR [1985], p.593. 
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753A.DASHWOOD,M.DOUGAN,B.RODGER,  E.SPAVENTA, I.DASHWOOD, Wyatt and Dashwood's 
European Union Law, Oxford, 2011, p. 105.  
754Article 6 Treaty on the Functioning of the European Union (Consolidated version 2012), OJ C 326, 
26.10.2012. 
755L.BOUCON, Deconstructing Federalism through Retained Powers of States: The European Court of 
Justice Middle Ground Approach Analyzed in the Light of the American Federal Experience in L.AZOULAI, 
L.BOUCON, F.X.MILLET, Deconstructing EU Federalism through Competences, EUI Working Paper 
LAW 2012/06, Florence, 2012, p.32. 
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756Article 2 (4)  Treaty on the Functioning of the European Union (Consolidated version 2012), OJ C 326, 
26.10.2012. 
757L.PUCCIO, The pressures inflicted by the financial crisis on the euro area: de facto creating an EU 
`economic government' despite the status quo maintained in the Lisbon Treaty? in M.TRYBYS, L.RUBINI, 
The Lisbon Treaty and the future of European law and policy, Cheltenham, 2012, p.77. 
758P.P.CRAIG, The Lisbon Treaty: Law, Politics, and Treaty Reform, Oxford, 2010, p.180-181. 
759M.CREMONA, The Two (or Three) Treaty Solution: The New Treaty Structure of the EU in A.BIONDI, 
P.EECKHOUT, S.RIPLEY, EU law after Lisbon, 2012, p.47. 
760Article 4 (4) Treaty on the Functioning of the European Union (Consolidated version 2012), OJ C 326, 
26.10.2012. 
761D.CHALMERS,G.DAVIES,G.MONTI, European Union Law Cases and Materials, Cambridge, 2010, 
p.210. 
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762A.DASHWOOD, M.DOUGAN, B.RODGER, E.SPAVENTA, I.DASHWOOD, Wyatt and Dashwood's 
European Union Law, Oxford, 2011, p.105. 
763P.P.CRAIG, G.De BÚRCA; EU law: text, cases, and materials, Oxford, 2011, p.88. 
764C.BLUMANN, L.DUBOIS, Droit institutionnel de l'Union Européenne, Paris, 2007, p.415. 
765U.DRAETTA,  Elementi di diritto dell’Unione Europea, Milano, 2009, p.242-243. 
766In reference to the ECJ judgments in the cases Kadi, C-402/05 P and C-415/05 P in which the ECJ decided 
that the Competences of the EC (EU) must be executed with respect to international law and in the light of 
the pertinent norms of the international law, in reference to ECJ judgments, 3 September 2008, Yassin 
Abdullah Kadi and Al Barakaat International Foundation v Council of the European Union and Commission 
of the European Communities, joined cases C-402/05 P and C-415/05 P [2008] ECR, p.I-6351. 
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767G.TESAURO, Diritto dell'Unione europea, Padova, 2010, p.89. 
768Tesauro mentions as those particular features in three fields 1. principle of specialty, referring to the point 
that to an international organizations are attributed the competences for the MS and the international 
organization itself, 2. to the organization are given the competences for the realization of own objectives as 
the realization of the common market, 3. the legal norms as come out from the agreement have direct and 
immediate effect on the legal situation, reference to G.TESAURO, Diritto dell'Unione europea, Padova, 
2010, p.89-90. 
769T.OPPERMANN,  Europarecht : ein Studienbuch, Munich, 2005, p.139 accentuated the fact that the 
system of law was originally based on public international law and subsequently moved towards the 
autonomous legal order. 
770A.VERRILLI, Diritto dell'Unione europea : aspetti istituzionali e politiche comuni, Napoli, 2005, p.167. 
771K.LENAERTS, P.Van NUFFEL, R.BRAY, N.CAMBIEN, European Union Law, 2011, p.817. 
772C.CURTI, Codice dell'Unione Europea operativo : TUE e TFUE commentati articolo per articolo, con la 
carta dei diritti fondamentali dell'Unione Europea, Napoli, 2012, p.234-235. 
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773 F.LAURIA, Manuale di diritto delle Comunità europee, Torino, 1988, p.215. 
774G.TESAURO, Diritto dell'Unione europea, Padova, 2012, p.81. 
775R.STREINZ, Europarecht, Heidelberg, 2012, p.152. 
776H.W.ARNDT, K.FISCHER, T.FETZER, Europarecht, Heildelberg, 2010, p.42. 
777E.g. HORSPOOL and HUMPREYS give preference to the division of the sources into primary legislation, 
secondary legislation and other sources of law (containing international agreements, general principles of law 
- as recommendations and options, soft law, memoranda, circulars, statements and resolutions, reference in 
M.HORSPOOL (ed.) , European Union Law, Oxford, 2010, p.104. 
778R.ADAM, A.TIZZANO, Lineamenti di diritto dell'Unione europea, Torino, 2010, p.109. 
778V.M.SÁNCHEZ (ed.),  Derecho de la Unión Europea, Barcelona, 2010, p.142. 
779The most important is the ECJ judgment, 15 July 1964, Flaminio Costa v. ENEL, case 6/64 [1964] ECR, 
p.585. 
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780V.M.SÁNCHEZ (ed.),  Derecho de la Unión Europea, Barcelona, 2010, p.153. 
781R.ADAM, A.TIZZANO, Lineamenti di diritto dell'Unione europea, Torino, 2010, p.109. 
782Valvo mentions as examples the relation between the existence of the international organization and the 
legal acts, anticipated in their statutes, and adds the provision of the Article 263 (2) TFEU reference in 
A.L.VALVO, Lineamenti di diritto dell’Unione europea. L’integrazione europea oltre Lisbona, Padova, 
2011, p.179, Balarino perceives the question of hierarchy at three fields 1.as the particularly character of the 
constitutive treaties referring thus to the judgments ECJ judgment, 23 April 1986, Parti écologiste "Les 
Verts" v. European Parliament, case 294/83 [1986] ECR, p.1339 and ECJ opinion, 14 December 1991, 
Opinion delivered pursuant to the second subparagraph of Article 228 (1) of the Treaty, opinion 1/91 [1991] 
ECR, p.I.6079 and 2.that the agreements of the Community prevail over secondary legislation as comes out 
from the judgments that the Community agreements prevail over the secondary legislation, reference to ECJ 
judgment, 30 April 1974, R. & V. Haegeman v. Belgian State, case 181/73  [1974] ECR, p.449 and ECJ 
judgment, 10 March 1992, NMB (Deutschland) GmbH and NMB Italia Srl and NMB (UK) Ltd v. 
Commission of the European Communities, case C-188/88 [1992] ECR, p.I-1689, doctrinal reference 
T.BALLARINO, L.BELLODI, Diritto dell'Unione europea, Padova, 2010, p.98-100.Moreover, it is needed 
to be recalled the principle of the primacy of the Treaties over the international law, where the ECJ may 
deliver its opinion on the possibility of the conclusion of the Treaty  and if the Treaty was concluded, the 
Court may dismiss the conclusion of such a Agreement, as did in the case, ECJ judgment, 9 August 1994, 
French Republic v. Commission of the European Communities, case C-327/91 ECR [1994], p.I-3641 and 
ECJ judgment 10 March 1998, Federal Republic of Germany v. Council of the European Union, case 122/95 
[1998] ECR, p.I-973. 
783K.LENAERTS, P.Van NUFFEL, R.BRAY, N.CAMBIEN, European Union Law, 2011, p.819. 
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784ECJ judgment, 23 April 1986, Parti écologiste "Les Verts" v. European Parliament, case 294/83[1986] 
ECR, p.1339 and Opinion ECJ, 14 December 1991, Opinion delivered pursuant to the second subparagraph 
of Article 228 (1) of the Treaty, opinion 1/91 [1991] ECR, p.I.6079 and 2.that the agreements of the 
Community prevail over secondary legislation as comes out from the judgments.� 
785ECJ opinion, 14 December 1991, Opinion delivered pursuant to the second subparagraph of Article 228 
(1) of the Treaty, opinion 1/91 [1991] ECR, p.I.6079. 
786A.ADINOLFI, G.STROZZI, Diritto dell'Unione europea : parte speciale, Torino, 2005, p.183.  
787J.GERKRATH, V.CONSTANTINESCO,  L'émergence d'un droit constitutionnel pour l'Europe : modes 
de formation et sources d'inspiration de la constitution des Communautés et de l'Union européenne, 
Bruxelles, 1997, p.141-143. 
788The exhaustive list is the following one: This system is actually built up following Treaties having the 
Constitutive nature – the Treaty establishing the European Coal and Steel Community (ECSC), the Treaty 
establishing the European Economic Community (EEC), the Treaty establishing the European Atomic 
Energy Union (Euratom), the Convention on Certain Institutions Common to the European Communities, 
signed at the same time as the EEC and Euratom Treaties and providing for a single Parliamentary Assembly 
and a single ECJ to serve all three Communities, the Merger Treaty, establishing a single Parliamentary 
Assembly and a single ECJ to serve all three Communities, the Merger Treaty, establishing a single Council 
of Ministers and a single Commission for the three Communities; the Budgetary Treaties; single European 
Act, Treaty on European Union, Agreement on European Economic Area, the Treaty of Amsterdam, Treaty 
of Nice, Treaty of Lisbon. 
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789 ECJ judgments, 14 December 1963, Conféderation nationale des Producteurs de Fruits et Légumes v. 
Council, joined cases 16-17/62  [1963] ECR, p.471. 
790ECJ judgment, 10 February 1983, Grand Duchy of Luxembourg v European Parliament, case 104/83, 
[1983] ECR, p.255.  
791A.L.VALVO, Lineamenti di diritto dell’Unione europea. L’integrazione europea oltre Lisbona, Padova, 
p.186. 
792Article 48 Treaty on European Union (Consolidated version 2012), OJ C 326, 26.10.2012. 
793As the ECJ stated in various occasions judgment, the protocols have the same legal value as the primary 
law, consult e.g. ECJ judgment, 10 July 1986, Roger Wybot v. Edgar Faure and others, case 149/85 [1986] 
ECR, p.2391, ECJ judgment, 22 October 1987, Foto-Frost v. Hauptzollamt Lübeck-Ost, case 314/85 [1987] 
ECR,p. 4199. 
794The ECJ has confirmed that the that the annexes attached to the Acts on Accession have the same legal 
value as the primary law, unless otherwise provided, reference to ECJ judgments, 28 April 1988, Levantina 
Agricola Industrial SA (LAISA) and CPC España SA v. Council of the European Communities, joined cases 
31 and 35/86 [1988] ECR, p..2285 and ECJ judgment, 11 September 2003, Republic of Austria v. Council of 
the European Union, case C-445/00 [2003] ECR, p.I-8549. 
795Article 51 Treaty on European Union (Consolidated version 2012), OJ C 326, 26.10.2012. 
796U.DRAETTA, Elementi di diritto dell'Unione europea : parte istituzionale, ordinamento e struttura 
dell'Unione europea, Milano, 2009, p.249. 
797C.BLUMANN, L.DUBOUIS, Droit institutionnel de l'Union Européenne, Paris, 2004, p.426. 
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798G.TESAURO, Diritto dell'Unione europea, Padova, 2010, p.129. 
799The works on the own catalogue of fundamental rights initiated on the basis of the summit in Cologne, 
held 3-4 June 1999 with an aim of redaction of own catalogue of fundamental rights, subsequently it was 
established the Convent (15-16 October 1999) with and task to prepare such a catalogue, being 13-14 
October 2000 approved as Charter of fundamental rights of the EU in Biarritz, being politically proclaimed at 
the summit in Nice 7 December 2000, reference to Presidency Conclusions - Cologne 3 and 4 June 1999, 
150/99 REV 1, CAB. 
800L.DANIELE, Diritto dell'Unione europea: sistema istituzionale, ordinamento, tutela giurisdizionale, 
competenze, Milano, 2010, p.183-187. 
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801ECJ judgment, 31 March 1992, Council of the European Communities v. European Parliament, case C-
284/90 [1992] ECR, p.I-2277, para 31. 
802K.LENAERTS, P.Van NUFFEL, R.BRAY, N.CAMBIEN, European Union Law, 2011, p.828. 
803G.STROZZI, R.MASTROIANNI, Diritto dell'Unione europea. Parte istituzionale, Torino, 2011, p.274. 
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804A.L.VALVO , Lineamenti di diritto dell'Unione europea : l'integrazione europea oltre Lisbona, Padova, 
2011, p.180-181 
805 D,SIMON, Le système juridique communautaire, Paris, 2001, p 358-359. 
806T.OPPERMANN,  Europarecht : ein Studienbuch, Munich, 2005, p.144. 
807ECJ judgment, 11 December 1973, Gebrüder Lorenz GmbH v. Federal Republic of Germany et Land de 
Rhénanie-Palatinat, case 120/73 [1973] ECR, p.1471. 
808Containing the principle of legality, right to defense, right to contradictory proceeding, legal security 
principle, prohibition of retroactivity of legal acts, principle of legitime expectations, as referred by 
E.NATALE, A.VERRILLI , Compendio di Diritto dell'Unione europea (Diritto comunitario) : aggiornato al 
Trattato di Lisbona (in vigore il 1. dicembre 2009) : riferimenti dottrinali e giurisprudenziali : quesiti di 
verifica,  Santarcangelo di Romagna, 2010, p.162-163. 
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809As the examples might be mentioned the principle of subsidiarity (Article 5 (3)) TEU  European Union 
(Consolidated version 2012) OJ C 326, 26.10.2012,  principle of non-discrimination, the prohibition of the 
discrimination on the basis of the nationality, the principle of free movement of goods (Article 28 ff. of the 
TFEU, Treaty on the Functioning of the European Union (Consolidated version 2012), OJ C 326, 
26.10.2012. 
810H.W.ARNDT, K.FISCHER, T.FETZER, Europarecht, Heildelberg, 2010, p.42. 
811S.HOBE, M.L.FREMUTH, Europarecht, Munich, 2012, p.92. 
812S.HOBE and M.L.FREMUTH state when in the cases that the qualified majority would be sufficient, 
however, the in case of vital state interest at stake, it must be negotiated further, reference to S.HOBE, 
M.L.FREMUTH, Europarecht, Munich, 2012, p.92. 
813M.SCHWEITZER, W.HUMMER, Europarecht, Neuwied, 1996, p.6. 
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814 M.D.de VELASCO VALLEJO,� Instituciones de derecho internacional público, Madrid, 2005, p.153. 
815M.POTO� NÝ, J.OND� EJ, Mezinárodní právo ve�ejné : zvláštní � ast, Prague, 2011, p.206. 
	�� Article 2 Vienna Convention on the Law of Treaties, 23 May 1969.�
817A.CASSESE, P.GAETA, Diritto internazionale, Bologna, 2003, p.181. 
818J,KLABBERS, The concept of treaty in international law, Hague, 1996, p.38-39. 
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819J.COMBACAU, S.SUR, Droit international public, Paris, 2010, p.76.  
820A.V.LOWE, International law, Oxford, 2007, p.64.  
821T.TREVES,  Diritto internazionale: problemi fondamentali; continuazione del Diritto internazionale di 
Mario Giuliano, Milano, 2005, p.316. 
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822J.STEINER, C.TWIGG FLESNER, L.WOODS, EU law, Oxford, 2006, p 347. 
823P.SVOBODA, Právo vnejších vztah�  EU, Prague, 2010 p. 35 states that the notion ‘external agreements’ 
as the agreements  concluded by the EU (Euratom), possibly with the MS on one side and third states 
(international organizations) on the other, representing bilateral or multilateral legal act, having binding 
character, concluded in the written form presenting identical will of both parties.  
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824Also in this aspect may be recalled several judgments ECJ judgment, 7 February 1973, I. Schroeder KG v. 
the Federal Republic of Germany, case 40/72 [1973] ECR, p.125, ECJ judgment, 24 October 1973 Carl 
Schlüter v. Hauptzollamt Lörrach, case 9/73 [1973] ECR, p.1135, ECJ judgments, 12 December 1972, 
International Fruit Company NV and others v Produktschap voor Groenten en Fruit, joint cases 21-24/72, 
[1972] ECR, p.1219  can be traced the codification of the existing case-law. 
825 T.HARTLEY, The foundation of European Union law, Oxford, 2010, p.158. 
826EECKHOUT, EU External relations law, Oxford, 2011, p. 267. 
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827Judgment ECJ,  26 October 1982, Hauptzollamt Mainz v C.A. Kupferberg & Cie KG a.A., case 104/81 
[1982] ECR, p.3641. 
828V.TÝ�  et al., Vybrané otázky púsobení práva Európske únie ve sfé�e � eského právniho � ádu, Brno, 2011, 
p.135. 
829V.TÝ�  et al., Vybrané otázky púsobení práva Európske únie ve sfé�e � eského právniho � ádu, Brno, 2011, 
p.136. 
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830ECJ judgment, 15 July 2004, Syndicat professionnel coordination des pêcheurs de l'étang de Berre et de la 
région v Électricité de France (EDF), case C-213/03  [2004] ECR, p. I-07357, para 39. 
831ECJ judgment, 30 April 1974, R. & V. Haegeman v. Belgian State, 30 April 1974, case 181/73 [1974] 
ECR, p.449. 
832ECJ judgment, 26 October 1982, Hauptzollamt Mainz v C.A. Kupferberg & Cie KG a.A., case 104/81 
[1982] ECR, p.3641. 
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833ECJ judgment, 7 May 1991, Nakajima All Precision v Council, case C-69/89 [1991] ECR, p.I-2069. 
834ECJ judgment, 1 March 2005, Léon Van Parys NV v. Belgisch Interventie- en Restitutiebureau (BIRB), 
case C-377/02, [2005] ECR p. I-1465. 
835D.LASOK, J.W.BRIDGE, Law and institutions of the European Communities, London, 1992, p.125. 
836T.HARTLEY, The foundation of European Union law, Oxford, 2010, p.105. 
837As Piris state, the EU contained numerous sources of law, including regulations, directives, four types of 
decisions (EC, CFSP, JHA and sui generis), recommendations and opinions, framework decision, 
conventions between the MS, principles and general guidelines, common strategy, two types of common 
positions (CFSP and JHA), joint action, reference to J.C.PIRIS, The Lisbon Treaty: A Legal and Political 
Analysis, Oxford, 2010, p.93; Siman, Slaš� an, Ivanová-�iláková recognize more to these acts also mention 
unbinding legal acts like decisions ( in German ‘Beschluss’), inter institutional agreements, announcements, 
resolutions, conclusions, declarations, programs which cannot be applied directly but can serve as 
a background for the interpretation of the EU law by the ECJ, in M.SIMAN. M.SLAŠ� AN, D.IVANOVÁ-
�ILÁKOVÁ, Primárne právo Európskej únie, Bratislava, 2006, p.57. As an example of an act having 
unbinding nature, however, being applied as a source of interpretation may be mentioned the cases ECJ 
judgment, 9 June 1977, Ufficio Henry van Ameyde v S.r.l. Ufficio centrale italiano di assistenza assicurativa 
automobilisti in circolazione internazionale (UCI) S.r.l., case 90/76, [1977] ECR p.1091 and ECJ judgment, 
13 December 1989, Salvatore Grimaldi v Fonds des maladies professionnelles, case C-322/88 [1989] ECR, 
p.4407. 
838The primacy of the treaties on secondary legislation can also be inferred from article 263 Treaty on the 
Functioning of the European Union (Consolidated version 2012) OJ 326, 26.10.2012 which entitles the Court 
to have jurisdiction in actions brought on ground of ‘ infringement of the Treaties or of any rule of law 
relating to their application.’ 
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839On the category of atypical acts, consult for detailed information P. DE LUCA, Gli atti atipici nel diritto 
dell’Unione europea, Torino, 2012. After a thorough overview of the number of atypical acts that can be 
found in the EU Law and of the related case law, the author pinpoints some crucial issues. 
840U.VILLANI, Instituzioni di Diritto dell’UE, Bari, 2013, p.265. 
841G.FIENGO, Gli atti atipici della communita europea, Naples, 2008, p.111. 
842ECJ judgment, 16 June 1993, French Republic v. Commission of the European Communities, case C-
325/91 [1993] ECR, p.I-3298. 
843S.HOBE M.LYSANDER FREMUTH, Europarecht, Munich, 2012, p.94. 
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844ECJ judgment, 16 February 1978, Commission v. Ireland, case 61/77 [1978] ECR, p.417. 
845T.OPPERMANN, Europarecht : ein Studienbuch, Munich, 1999, p.207. 
846P.CRAIG, G.de BÚRCA, EU Law: Text, Cases, and Materials, Oxford, 2011, p. 105-106 in reference to 
the legendary case 26/62 (ECJ judgment, 5 February 1963, case 26/62, Van Gend en Loos v. Administratie 
der Belastingen [1963] ECR p.1) “ […] the Community constitutes a new legal order of international law for 
the benefit of which the state have limited their sovereign rights, albeit within limited fields, and the subjects 
of which comprise not only MS but also their nationals. Independently of the legislation of MS, Community 
law therefore not only imposes obligations on individuals but is also intended to confer upon them rights 
which become part of their legal heritage. These rights arise not only where they are expressly granted by 
the Treaty but also by the reason of obligations which the Treaty imposes in a clearly defined way upon 
individuals as well as the MS and upon the institutions of the community.” 
847Article 288 Treaty on the Functioning of the European Union (Consolidated version 2012) OJ 326, 
26.10.2012. 
848P.COLOTKA, Systém inštitúcii EÚ a prame
 ov európskeho práva in J.� ORBA (ed.) Európske právo na 
Slovensku, Bratislava, 2002, p.93.  
849J.KLU� KA, J.MAZÁK, Základy európskeho práva, Bratislava, 2004, p.135. 
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850C.DENIZEAU, Le contrôle par le juge administratif de l'application des directives européennes 
in  Zbornik radova Pravnog fakulteta u Splitu, Volume 50, Issue 2, 2013, p.315. 
851 KRÁL, RICHARD, Transpozice a implementace smernic ES v zemich EU a CR, Prague, 2002, p.1-2. 
852Judgment ECJ, 4 December 1974, Yvonne Van Duyn v. Home Office, case 41/74 [1974] ECR,p. 1337 was 
further developed by the ECJ, specifying the conditions of the conditions of the direct effect as elapsing of 
the transposition period, the fact that the transposition was not done correctly, or incompletely, the rule is not 
conditional, the provision cannot have for consequence the imposing of the duty to the natural or legal entity, 
which means that cannot have any horizontal or vertical effect, in M.SIMAN. M.SLAŠ� AN, D.IVANOVÁ-
�ILÁKOVÁ, Primárne právo Európskej únie, Bratislava, 2006, p.54-55. 
853C.W.EICHOLZ, Europarecht, Heidelberg, 2011, p.865. 
854ECJ judgment, 13 December 1989, Salvatore Grimaldi v Fonds des maladies professionnelles, case C-
322/88 [1989] ECR, p.4407. 
855R.STREINZ, Europarecht, Heidelberg, 2012, p.186. 
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857In this sense, see ECJ judgment, 9 March 1978, Amministrazione delle Finanze dello Stato v. Simmenthal 
S.p.A., case 106/77 [1978] ECR, p.629. 
858ECJ judgment, 4 December 1974, Yvonne Van Duyn v. Home Office, case 41/74 [1974] ECR, p.1337. 
859The most important is the ECJ judgment, 15 July 1964, Flaminio Costa v. ENEL, case 6/64 [1964] ECR, 
p.585. 
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860P.S.WATSON, J.E.FLYNN, C.C.CONWELL, Completing the world trading system: proposals for a 
Millennium Round, Hague, 1999, p.9. 
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861Article 1 Treaty establishing the European Coal and Steel Community (1951). 
862Article 1 Treaty establishing the European Coal and Steel Community (1951). 
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863The ECJ confirmed in the joined cases 9-12/60 expressly that in relations to the goods coming from the 
third countries, stating that the principle of the free movement of the goods originating in the non-member 
countries and realized to the free circulation in the member state shall be ensured its free circulation, 
reference to the ECJ judgments, 14 July 1961, Société commerciale Antoine Vloeberghs SA v. High 
Authority of the European Coal and Steel Community, joined cases 9 and 12-60 [1960] ECR, p.197. 
864Treaty makes clear the fact that the competences of the MS shall be preserved and not affected by the 
application of the Treaty. Moreover, this approach is even more stressed the aspect of the preservation of the 
powers of MS, in case that they would have been parties to another international agreements. The 
governments of the MS will lend each other the necessary assistance in the application of their international 
measures. 
865Article 72 Treaty establishing the European Coal and Steel Community (1951). 
866Article 72 Treaty establishing the European Coal and Steel Community (1951). 
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867Ubertazzi in commenting the provision of the article 71(1) Treaty establishing the European Coal and Steel 
Community (1951) comes to the correct conclusion that the ECSC Treaty reserved for the MS basically all 
powers in matters of commercial policy, directly or indirectly attributed to the community institutions and 
under the respect to the community direction and supervision allowed exclusive state management of 
relations with third countries, reference to B.UBERTAZZI, The End of the ECSC in European Integration 
online Papers, Volume 8, Number 20, 2004, p.4. 
868But the information duty had more significant connotation, stressing the fact the in case that proposed 
agreement or arrangement contained the clauses, which would have interfered with the application of the 
Treaty the High Authority was entitled to address necessary recommendation to that member state in the 
delay of 10 days Article 75 Treaty establishing the European Coal and Steel Community (1951). 
869A.NIEMANN, The Common Commercial Policy: From Nice to Lisbon in F.LAURSEN (ed.), The EU’s 
Lisbon Treaty: Institutional Choices and Implementation, Burlington, 2012, p.1. 
870J.J.CALLAGHAN, Analysis of the European Court of Justice's Decision on Competence in the World 
Trade Organization: Who Will Call the Shots in the Areas of Services and Intellectual Property in The 
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European Union in Loyola of Los Angeles International and Comparative Law Review, Volume 18, 1996, 
p.511. 
871Article 18 Treaty establishing the European Coal and Steel Community (1951). 
872Quoted from the Messina Conference to the Rome Treaties (EEC and EAEC), Luxembourg, 2012, 
downloaded from: (http://www.cvce.eu/obj/from_the_messina_conference_to_the_rome_treaties_eec_and_ 
eaec_ full_text-en-950e8fdc-263d-4ef1-aae2-bd336cfacb54.html) [downloaded 22.10.2012] 
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873F.ERIXON, A.FREYTAG, G.PEHNELT, The Rome Treaty at 50 in Policy Briefs, Volume 4, 2007, p.2. 
874The wording of the Preamble contain several references to the economic development and importance of 
the CCP as: RESOLVED to ensure the economic and social progress of their countries by common action to 
eliminate the barriers which divide Europe. RECOGNISING that the removal of existing obstacles calls for 
concerted action in order to guarantee steady expansion, balanced trade and fair competition. And mainly: 
DESIRING to contribute by means of a common commercial policy, to the progressive abolition of 
restrictions on international trade, reference to Treaty establishing European Economic Community (1957). 
875P.FIALA, M.PÍTROVÁ, Evropská unie, Brno, 2009, p.423. 
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876Article 3 Treaty establishing European Economic Community (1957) wording as follows:”1. the 
elimination between MS of customs duties and of quantitative restrictions on the import and export of goods, 
and of all other measures having equivalent effect 2. the establishment of a common customs tariff and of a 
common commercial policy towards third countries; 3. the abolition, as between MS, of obstacles to freedom 
of movement for persons, services and capital; 4. the institution of a system ensuring that competition in the 
common market is not distorted; 5. the application of procedures by which the economic policies of MS can 
he coordinated and disequilibria in their balances of payments remedied; 6. the approximation of the laws of 
MS to the extent required for the proper functioning of the common market. ” 
877Article 8 and 111 Treaty establishing European Economic Community (1957). 
878The enactment of the customs union contained several provisions aimed on progressive abolishment of the 
customs between the MS and rather complex set of the gradual reduction of the customs between the MS, 
reference to P.FIALA, M.PÍTROVÁ, Evropská unie, Brno, 2009, p.423. 
879According to the ECJ, as decided in case 36/83: “All the foregoing considerations show that the ESCS 
does not constitute a free-trade area in which the origin of a product is a determining factor, but is more akin 
in its structure to the principle of a customs union.“ , reference to the ECJ judgment, 28 June 1984, Mabanaft 
GmbH v. Hauptzollamt Emmerich, case 36/83 [1984] ECR, p.2497, para 22. 
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880Article 110 Treaty establishing European Economic Community (1957)  wording as follows:  “By 
establishing a customs union between themselves MS aim to contribute, in the common interest, to the 
harmonious development of world trade, the progressive abolition of the restrictions on international trade 
and the lowering of customs barriers. The CCP shall take into account the favourable effect which the 
abolition of custom duties between MS may have on increase in the competetive strengh of undertakings in 
those States.“  
881Obviously, the Common customs policy may not exist as a separate concept without any linkage to the 
other policies. This linkage became even more evident after the ruling of the ECJ in the case 165/87 
Commission v. Council. The ECJ decided that by the determination of the legal basis for the change of the 
legal base of the Community nomenclature may not be based on the Article 28, but 113 the provision of the 
CCP, reference to the case ECJ judgment, 27 September 1988, Commission of the European Communities v. 
Council of the European Communities, case 165/87 [1988] ECR, p.5545. 
882The protective role of the customs union has been acknowledged by the Court in the joined cases 37-38/73 
stated: “The purpose of the common customs tariff is the equalization of the customs charges levied at the 
frontier of the Community on the products imported from the third countries, in order to avoid any deflection 
of the trade in relation with those countries and any distortion of internal circulation or of competitive 
condition.” as referred to ECJ judgments, 13 December 1973, Sociaal Fonds voor de Diamantarbeiders v. 
NV Indiamex and Feitelijke Vereniging De Belder, joined cases 37 and 38/73 [1973] ECR, p.1609. 
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887Having in mind other decision of the ECJ in case C-125/94 Aprile in liquidation v. Amministrazione delle 
Finanze dello Stato, the MS were prevented from the possibility of an adoption of own custom duties or any 
supplementary charges, which would follow the setting up of the CCT, reference to ECJ judgment, 5 October 
1995, Aprile Srl, in liquidation v Amministrazione delle Finanze dello Stato, case C-125/94 [1995] ECR, p. 
I-2919. 
			 The MS were not fully autonomous in the selection of the means, since the Treaty directly impose the 
obligation to first apply the measures causing the least disturbance to the functioning of the common market 
and take into account the crucial aim represented by the introduction of the CCT. �
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to Nice in Legal Issues of Economic Integration, Volume 30, Issue 1, 2003, p.4. 
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on the import and export of goods, and of all other measures having equivalent effect; (b) a common 
commercial policy; (c) an internal market characterized by the abolition, as between MS, of (g) a system 
ensuring that competition in the internal market is not distorted;  3 (h) the approximation of the laws of MS 
to the extent required for the functioning of the common market;  (q) a policy in the sphere of development 
co-operation. ” 
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916M.CREMONA, EC External Commercial Policy after Amsterdam: Authority and Interpreation within 
Interconnected Legal Orders in J.H.H.WEILER, The EU, the WTO, and the NAFTA : towards a common law 
of international trade, Oxford, 2000, p.8. 
917Article 113 Treaty establishing the European Community (Consolidated version 1992) OJ C 224, 
31.8.1992. 
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918 S.GSTÖHL, The European Union’s Trade Policy in Ritsumeikan International Affairs, Volume 11, 2013, 
p.5. 
919Article 132 Treaty establishing the European Community (Consolidated version 1992) OJ C 224, 
31.8.1992 reading as follows:“1. Without prejudice to obligations undertaken by them within the framework 
of other International organizations, MS shall progressively harmonize the systems whereby they grant aid 
for exports to third countries, to the extent necessary to ensure that competition between undertakings of the 
Community is not distorted. On a proposal from the Commission, the Council shall, acting by a qualified 
majority, issue any directives needed for this purpose. 2. The preceding provisions shall not apply to such a 
drawback of customs duties or charges having equivalent effect nor to such a repayment of indirect taxation 
including turnover taxes, excise duties and other indirect taxes as is allowed when goods are exported from a 
MS to a third country, in so far as such a drawback or repayment does not exceed the amount imposed, 
directly or indirectly, on the products exported.” 
920Article 132 Treaty establishing the European Community (Consolidated version 1992) OJ C 224, 
31.8.1992 reading as follows: “In order to ensure that the execution of measures of commercial policy taken 
in accordance with this Treaty by any MS is not obstructed by deflection of trade, or where differences 
between such measures lead to economic difficulties in one or more MS, the Commission shall recommend 
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the methods for the requisite cooperation between MS. Failing this, the Commission may authorize MS to 
take the necessary protective measures, the conditions and details of which it shall determine. In case of 
urgency, MS shall request authorization to take the necessary measures themselves from the Commission, 
which shall take a decision as soon as possible; the MS concerned shall then notify the measures to the other 
MS. The Commission may decide at any time that the MS concerned shall amend or abolish the measures in 
question. In the selection of such measures, priority shall be given to those which cause the least disturbance 
of the functioning of the common market.” 
921F.ANTON, P.LEGER, Commentaire article par article des traites UE et CE, Bruxelles, 2000, p.1099. 
922I.PINGEL, Commentaire article par article des traités UE et CE, de Rome à Lisbonne, Bruxelles, 2010, 
p.998. 
923D.CHALMERS, E.SZYSZCZAK, European Union law / 1 Law and EU government, Aldershot, 1998, 
p.168. 
924D.CHALMERS, E.SZYSZCZAK, European Union law / 1 Law and EU government, Aldershot, 1998, 
p.168. 
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925 P.CRAIG, G.de BÚRCA, EU law : text, cases, and materials, Oxford, 2011, p.1006. 
926Article 110 Treaty establishing the European Community (Consolidated version 1992) OJ C 224, 
31.8.1992. 
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927However, there are enacted several exceptions to the these rules, among them, under certain conditions 
bilateral or discriminatory treatment: 
- preferential treatment, as foreseen in the Article I (2) – (4) GATT and in an understanding of the 1979 on 
“Differential and More Favorable Reciprocity, and Fuller Participation of Developing Countries, 
- preferential treatment within customs unions, free trade areas, and international agreements leading to 
(Art. XXIV GATT Understanding on the interpretation of Art. XXIV GATT, OJ 1994, L 336/16, 
- anti-dumping and countervailing duties (arts. II (2) (6), VI XVI TATT; Anti-Dumping and Subsidies 
Codes, OJ 1994, L336/103 and 156), 
- safeguard (Art. XIX GATT) and security measures (Art. XXI GATT), 
- countermeasures in case of nullification or impairment of a WTO obligation, such as a bound duty rate 
(article XXI GATT). 
Moreover, from the stipulation of the most-favor-nation treatment are the Contracting Parties obliged 
- to allow free transit through their national territory (Art. 5 GATT), 
- to limit the fees and charges related to imports and exports to the approximate cost of services, rendered 
(Art. VIII GATT), 
- to publish customs legislation particular when it is more burdensome than before the date of its entry into 
force (Art. X GATT), 
- to administer tariff quotas in a non-discriminatory manner; an allocation of quotas among supplying 
countries is, however, feasible if due account is taken of their trade shares (Art. XIII GATT). 
928Article 131 Treaty establishing the European Community (Consolidated version 1992) OJ C 224, 
31.8.1992. 
929I.PINGEL, Commentaire article par article des traités UE et CE, de Rome à Lisbonne, Bruxelles, 2010, 
p.998. 
930F.ANTON, P.LEGER, Commentaire article par article des traités UE et CE, Bruxelles, 2000, p.1100. 



� ��� �

�	����
�����	����	��������	���
��
�	�����	
�����	
� 
������������	������
�	�����
��


�	����	�������������
��
�	�����
�����	
� DA%�

��	� ���������� ��� 
�	� ��
���	�%A%��'(� ����
�
�
	�� 
� 	� �	��:���
���� ����������

������
����������
��
� DA#� ��� 
�	� (������
�� ��
� ����
�
�
	�� ���	� 
���� �� ����� 	�


	
	�����
���� ��� 
�	� ����� ��� 
�	� (( � DAA� �	�	�
�	�	���� 
�	�� ���	� ����������
�

�����
���	� ���� 
�	� (������
��� ��	� ��
���	� ��� 
�	�>� ������
	��	� ��� ����	���
	
�


�	�
��
���	��
�
����
��
�
�	����������������
����� ����������	��	�	�
��
�	����
����

�������� ���� 
�	� (������
�� ��� 	�	��
���� ��� ������ ��
 � 
�	� 1"� ��
� ����� 
�	�

(������
�� ���	� ����������
� ���������
� �����
���� 
�� 
�	� ����
����� ������� ���

����	���
���� DAB��

��	�'(3���������	
�
��>��
��	�
�����	������
��	���� 
�	�����������
	
���
	
�
��


�	�%%$����	�'(3�
	��
	
�����
�
�	����
����������
	 �����
�	���
���	�%%$�����������

�����
� ��� �
�� ���	���� ��
��	�� /��	�	��� 
�	� ���	���� ��� ��������� �����
� �	�

��
	���	
	
� ��� ������
	� ��	�� ��
���
� ������� 
�	� '*� I'(K� �� ���	�� 
�� �
��
� 
�	�

�	����	�� �����	� 
�� ���	�
� 
�	� 
��
	� ��
�� ���:1"�� �� � 
���� ����������� ���	� 
�	� '(3��

	���� ��� 
�	� ���	� %%#LH$� .]��	��� ��� /���
4�����
� ,�� �����
� ��� 1���:,������	��

����	������
�	��������
�������
�	�(���	���
	��	�
�� ���	����
�����
�����
	����
�����

���������������������������������������� �������������������������
�
931R.STREINZ, EUV/EGV: Vertrag über die Europaische Union und Vertrag zur Grundung der 
Europaischen Gemeinschaft, Munich, 2003, p.1438. 
932Such a self-binding clause of the Union shall be perceived as the provision binding of the Union towards 
MS, citizens of the Union, but not against the third states. Nevertheless, the third states may invoke their 
claims against the Communities or on the field of the WTO under  WTO DSU. 
933This conclusion may be apart from the doctrinal reflection perceived from the judgment of the ECJ in the 
case 45/86, Commission v. Conseil. In this judgment the ECJ stated: “The Treaty takes possible changes into 
account. Accordingly Article 110 (later on 131) lists among the objectives of commercial policy the aim of 
contributing ‘to the harmonious development of world trade’ , which presupposes that the commercial policy 
will be adjusted in order to take account of any changes of outlook in international relations. Likewise, 
articles 113 to 116 provide not only for measures to be adopted by the institutions and for the conclusion of 
agreements with non-member countries but also for common action “within the framework of international 
organizations of an economic character“, an expression which is sufficiently broad to encompass the 
international organizations which might deal with commercial problems from the point of view if 
a development policy,“ reference to ECJ judgment, 26 March 1987, Commission of the European 
Communities v. Council of the European Communities, case 45/86 [1987] ECR, p.1493. 
934ECJ judgment, 24 October 1973, Balkan-Import-Export GmbH v. Hauptzollamt Berlin-Packhof, case 5/73 
[1973] ECR, p.1091, ECJ judgment, 19 November 1998, , United Kingdom v. Council, case C-150/94 [1998] 
ECR, p. I-7235,  ECJ judgment,  19 November 1998, Kingdom of Spain v. Council of the European Union, 
case C-284/94[1994] ECR, p.I-7309. 
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935ECJ judgment, 5 May 1981,  Firma Anton Dürbeck v. Hauptzollamt Frankfurt am Main-Flughafen, case 
112/80 [1981] ECR, p.1095, para 44. 
936ECJ judgment, 15 July 1982, Edeka Zentrale AG v. Federal Republic of Germany, case 245/81 [1982] 
ECR, p.2745, para 24. 
937ECJ judgment, 19 November 1998, United Kingdom v. Council, case C-150/94 [1998] ECR, p.I-
7235, ECJ judgment, 19 November 1998, Kingdom of Spain v. Council of the European Union, case C-
284/94 [1994] ECR, p.I-7309, para 67. 
938ECJ judgment, 19 November 1998, United Kingdom v. Council, case C-150/94 [1998] ECR, p. I-
7235,  ECJ judgment,  19 November 1998, Kingdom of Spain v. Council of the European Union, case C-
284/94 [1994] ECR p.I-7309, para 68. 
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939J.SCHWARZE (ed.),  EU-Kommentar, Munich, 2012, p.1898. 
940ECJ opinion, 14 November 1994, Competence of the Community to conclude international agreements 
concerning services and the protection of intellectual property, opinion 1/94 [1994] ECR, p. I-5267, para 34. 
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941ECJ opinion, 14 November 1994, Competence of the Community to conclude international agreements 
concerning services and the protection of intellectual property, opinion 1/94 [1994] ECR, p. I-5267, para 41. 
942ECJ opinion, 14 November 1994, Competence of the Community to conclude international agreements 
concerning services and the protection of intellectual property, opinion 1/94 [1994] ECR, p. I-5267, para 42-
43. 
943ECJ opinion, 14 November 1994, Competence of the Community to conclude international agreements 
concerning services and the protection of intellectual property, opinion 1/94 [1994] ECR, p. I-5267, para 47. 
944Reference to the AETR judgment, however rejecting its applicability to the CCP as the agreement having 
different nature to transport policy. 
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945ECJ opinion, 14 November 1994, Competence of the Community to conclude international agreements 
concerning services and the protection of intellectual property, opinion 1/94 [1994] ECR, p. I-5267, para 56. 
946ECJ opinion, 14 November 1994, Competence of the Community to conclude international agreements 
concerning services and the protection of intellectual property, opinion 1/94 [1994] ECR, p. I-5267, para 63. 
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965F.ANTON, P.LEGER, Commentaire article par article des traités UE et CE, Bruxelles, 2000, p.1108. 
966Articles 131,132 Treaty establishing the European Community (Consolidated version 2002) OJ C 325, 
24.12.2002. 
967B.ANGEL, F.CHALTIEL-TERRAL, Quelle Europe après le traité de Lisbonne?, Paris, 2008, p.164. 
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968J.C.PIRIS, The Lisbon treaty: a legal and political analysis, Cambridge, 2010, p.280. 
969J.SCHWARZE (ed.),  EU-Kommentar, Munich, 2012, p.1901. 
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970P.S.R.F.MATHIJSEN, Guide to European Union law : as amended by the Treaty of Lisbon, London, 
2010, p.581. 
971Articles 31-32 Treaty on the Functioning of the European Union (Consolidated version 2010), OJ C 83, 
30.3.2010. Article 31 (ex Article 26 TEC) wording as follows: “CCT duties shall be fixed by the Council on 
a proposal from the Commission.” Article 32 (ex Article 27 TEC) wording as follows: “In carrying out the 
tasks entrusted to it under this Chapter the Commission shall be guided by: (a) the need to promote trade 
between MS and third countries; (b) developments in conditions of competition within the Union in so far as 
they lead to an improvement in the competitive capacity of undertakings; (c) the requirements of the Union 
as regards the supply of raw materials and semi-finished goods; in this connection the Commission shall take 
care to avoid distorting conditions of competition between MS in respect of finished goods; (d) the need to 
avoid serious disturbances in the economies of MS and to ensure rational development of production and an 
expansion of consumption within the Union.” 
972Article 207 Treaty on the Functioning of the European Union (Consolidated version 2010), OJ C 83, 
30.3.2010. 
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973Article 21(1) Treaty on European Union (Consolidated version 2010),  OJ EU C 83/47, 30.3.2010 wording 
as follows: “The Union’s action on the international scene shall be guided by the principles which have 
inspired its own creation, development and enlargement, and which it seeks to advance in the wider world: 
democracy, the rule of law, the universality and indivisibility of human rights and fundamental freedoms, 
respect for human dignity, the principles of equality and solidarity, and respect for the principles of the 
United Nations Charter and international law.” 
974J.SCHWARZE (ed.),  EU-Kommentar, Munich, 2012, p.1902. 
975ECJ judgment, 10 December 1968, Commission of the European Communities v. Italian Republic, case 
7/68 [1968] ECR, p.423. 
976P.MAGNETTE, European Democracy Between Two Ages in C.BARNARD, The fundamentals of EU law 
revisited: assessing the impact of the constitutional debate, Oxford, 2007, p.34. 
977Article 346 Treaty on the Functioning of the European Union (Consolidated version 2010), OJ C 83, 
30.3.2010. 
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999However, there were certain attempts to define the CCP were despite the difficulties done. E.g. Geiger 
while characterizing CCP contents that the CCP concerns the regulation of the external commercial relations 
of the community. Within this concept the CCP involves following elements: 1.the circulation of goods with 
third states (if not provided otherwise, as e.g. agricultural products – Article 37 of the Treaty TEC), 2. 
regulation of the circulation of the services, though limited to the transport services (taken into consideration 
the Opinion of the ECJ 1/94), 3. the protection against fake goods, 4. as complementary tool to the above 
mentioned elements shall be considered the circulation of the payments. 
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1021R.PEET, Unholy trinity: the IMF, World Bank and WTO, Kuala Lumpur, 2003, p.149. 
1022W.ALBERS, Handwörterbuch der Wirtschaftswissenschaft: (HdWW): zugleich Neuauflage des 
Handwörterbuchs der Sozialwissenschaften, Stuttgart, 1982, p.660. 
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1024World Trade Organization, Understanding the WTO, Genève, 2008, p.16.  
1025B.KOREMENOS,C.LIPSON,D.SNIDAL, The rational design of international institutions, Cambridge, 
2004, p.762. 
1026These defects may be characterized by Jackson as follows: 1.the lack of a charter granting the GATT legal 
personality and establishing its procedures and organizational structure; 2.the fact that the GATT had only 
‘provisional’ application; 3. the fact that the Protocol of Provisional Application contained provisions 
enabling GATT contracting parties to maintain legislation that was in force on accession to the GATT and 
was inconsistent with the GATT (called grandfather rights), 4.ambiguity and confusion about the GATT’s 
authority, decision-making and legal status, reference to J.H.JACKSON, Designing and Implementing 
Effective Dispute Settlement Procedures: WTO Dispute Settlement, Appraisal and Prospects in 
A.O.KRUEGER, The WTO as an International Organization, Chicago, 1998, p.161-163. 
1027J.WOUTERS, B.De MEESTER,  The World Trade Organization: a legal and institutional analysis, 
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1036Havana Charter for an International Trade Organization, including Annexes, 1948. 
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1068G.A.BERMANN, P.C.MAVROIDIS, WTO law and developing countries, Cambridge, 2007, p.886. 
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1072S.OETER, M.HILF,  WTO-Recht : Rechtsordnung des Welthandels, Baden-Baden, 2010, p.508. 
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organizations, and dispute settlement, London, 1997, p.66-67. 
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1075Article XXII (1) The General Agreement on Tariffs and Trade, GATT, 1947. 
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1076Article XXII (2) The General Agreement on Tariffs and Trade, GATT, 1947. 
1077O.LONG, Law and its limitations in the GATT multilateral trade system, London, 1987, p.73. 
1078Procedures under Article XXII on Questions Affecting the Interests of a Number of Contracting Parties, 
BISD, 24, adopted 10 Nov. 1958, bringing into practice as the amendment of the consultation procedure 1. 
notification of the GATT Executive Secretary by contracting party seeking consultations for the information 
of all contracting parties, 2.notification of the Executive Secretary by any other contracting party with 
substantial trade interest informing the consulting parties of the desire to join consultations, 3.joinder of the 
third party in consultations if the party to which the request was made agrees that there is a substantial trade 
interest, 4.referral of a claim to the contracting parties by a third state whose request to join consultations was 
rejected; 5.informing the contracting parties of the outcome of consultations and 6.the provision of assistance 
in consultations by the Executive Secretary if requested by consulting parties, reference to P.F.J.MACROCY, 
A.E.APPELTON, M.G.PLUMMER, The World Trade Organization. Vol. 1: Legal, economic and political 
analysis, New York, 2005, p.1200-1201. 
1079Article XXII (1) The General Agreement on Tariffs and Trade, GATT, 1947. 
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1080 Since 1955 the contracting states of the GATT Agreement started to refer their cases to ‘panels’, which 
were constituted as ad hoc groups of experts and not as governmental representatives. Legally speaking  did 
not have legal effects but were referred to the GATT Council available to make ‘appropriate 
recommendations‘, reference to  E.U.PETERSMANN, The Dispute Settlement system of the World Trade 
Organizaion and the Evolution of GATT Dispute Settlement since 1948 in Common Market Law Review, 
Volume 31, Issue 5, 1994, p.1157. 
1081 Article XXIII (2) The General Agreement on Tariffs and Trade, GATT, 1947. 
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1082 P.F.J.MACROCY, A.E.APPELTON, M.G.PLUMMER, The World Trade Organization. Vol. 1 : Legal, 
economic and political analysis, New York, 2005, p.1200. 
1083The Understanding on Notification, Consultation, Dispute Settlement and Surveillance, 28 November 
1979.  
1084P.F.J.MACROCY, A.E.APPELTON, M.G.PLUMMER, The World Trade Organization. Vol. 1 : Legal, 
economic and political analysis, New York, 2005, p.1201. 
1085The Decision on Dispute Settlement, 30 November 1984. 
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1086Agreed Description of the Customary Practice of the GATT in the Field of Dispute Settlement (Article 
XXIII:2) , annex to Negotiating Group on Dispute Settlement, 6 April 1987. 
1087A.KRISHEN KOUL, A guide to the WTO and GATT: economics, law, and politics, Hague, 2005, p.43. 
1088S.OETER, M.HILF,  WTO-Recht : Rechtsordnung des Welthandels, Baden-Baden, 2010, p.508. 
1089N.D.PALMETER, P.C.MAVROIDIS, Dispute settlement in the World Trade Organization: practice and 
procedure, Cambridge, 2004, p.9. 
1090R.E.HUDEC, Enforcing international trade law: the evolution of the modern GATT legal system, Salem, 
1993, p.278, supra note 11. 
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1091P.C.MAVROIDIS, G.A.BERMANN, M.WU, The law of the World Trade Organization (WTO): 
documents, cases & analysis, Saint Paul, 2010, p.890. 
1092N.D.PALMETER, P.C.MAVROIDIS, Dispute settlement in the World Trade Organization: practice and 
procedure, Cambridge, 2004, p.11. 
1093Article XXV The General Agreement on Tariffs and Trade, GATT 1947 wording as follows:”1. 
representatives of the contracting parties shall meet from time to time for the purpose of giving effect to those 
provisions of this Agreement which involve joint action and, generally, with a view to facilitating the 
operation and furthering the objectives of this Agreement. Wherever reference is made in this Agreement to 
the contracting parties acting jointly they are designated as the Contracting Parties 2.the Secretary-General 
of the United Nations is requested to convene the first meeting of the Contracting Parties, which shall take 
place not later than March 1, 1948, 3.Each contracting party shall be entitled to have one vote at all 
meetings of the Contracting Parties.4. Except as otherwise provided for in this Agreement, decisions of the 
Contracting Parties shall be taken by a majority of the votes cast. 5. In exceptional circumstances not 
elsewhere provided for in this Agreement, the Contracting Parties may waive an obligation imposed upon a 
contracting party by this Agreement; Provided that any such decision shall be approved by a two-thirds 
majority of the votes cast and that such majority shall comprise more than half of the contracting parties. 
The Contracting Parties may also by such a vote (i) define certain categories of exceptional circumstances to 
which other voting requirements shall apply for the waiver of obligations, and(ii) prescribe such criteria as 
may be necessary for the application of this paragraph.” 
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1094P.van den BOSSCHE, The law and policy of the World Trade Organization: text, cases, and materials, 
Cambridge, 2008, p.80. 
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1096T.FLORY, L'organisation mondiale du commerce : droit institutionnel et substantiel, Bruxelles, 1999, 
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1097I.W.ZARTMAN, International multilateral negotiation: approaches to the management of complexity, 
San Francisco, 1994, p.52. 
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1098J.H.BARTON, J.L.GOLDSTEIN, T.E.JOSLING, R.H.STEINBERG, The Evolution of the Trade Regime : 
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1103N.PERDIKIS, R.READ, The WTO and the regulation of international trade : recent trade disputes 
between the European Union and the United States, Cheltenham, 2005, p.9. 
1104Havana Charter for an International Trade Organization, Havana, 24 March 1948. 
1105A.HODA, Tariff negotiations and renegotiations under the GATT and the WTO: procedures and 
practices, Cambridge, 2001, p.8. 
1106B.BLANCHETON, Histoire de la mondialisation, Bruxelles, 2008, p.64. 
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1107W.A.KERR, Conflict, chaos and confusion: the crisis in the international trading  system, Cheltenham, 
2010, p.119. 
1108J.C.GRAZ, Aux sources de l'OMC, la Charte de la Havane : 1941-1950, Genève, 1999, p.289. 
1109P.van den BOSSCHE, The law and policy of the World Trade Organization : text, cases, and materials, 
Cambridge, 2008, p.80. 
1110A.HODA, Tariff negotiations and renegotiations under the GATT and the WTO : procedures and 
practices, Cambridge, 2001, p.44. 
1111Named after American president John F. Kennedy.  
1112J.H.JACKSON, Sovereignty, the WTO and changing fundamentals of international law, Cambridge, 
2006, p.98. 
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1113R.AVENHAUS, G.SJÖSTEDT, Negotiated risks: international talks on hazardous issues, Berlin, 2009, 
p.237. 
1114K.W.DAM, The GATT : law and international economic organization, Chicago, 1970, p.56. 
1115B.M.CARL, Trade and the developing world in the 21st century, Ardsley, 2011, p.83. 
1116Entering into power since 1966. 
1117D.A.MOSS, N.BARTLETT, Note on WTO disputes : five major cases, Boston, 2002, p.3. 
1118Meaning the reference to the right to choose the Agreements to be implemented by the state. During the 
Tokyo round, there were negotiated several agreements on non-tariff barriers among which the states were 
free to select those on which they wanted to participate – Agreement on Implementation of Article XI of the 
General Agreement on Tariffs and Trade, Agreement on Interpretation and Application of Articles VI, XVI 
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and XXII of the General Agreements on Tariffs and Trade, Agreement on Import Licensing Procedures, 
Agreement on Technical Barriers to Rrade, Agreement on Implementation of Article VII of the General 
Agreement on Tariffs and Trade and Protocol to the Agreement, Agreement on Government Procudement, 
Agreement on Trade in Civil Aircraft, International Dairy Agreement, International Agreement Regarding 
Bovime Meat.  
1119P.C.MAVROIDIS, Trade in goods: the GATT and other agreements regulating trade in goods, Oxford, 
2007, p.34. 
1120P.van den BOSSCHE, The law and policy of the World Trade Organization: text, cases, and materials, 
Cambridge, 2008, p.81. 
1121P.C.MAVROIDIS, Trade in goods: the GATT and other agreements regulating trade in goods, Oxford, 
2007, p.35. 
1122J.H.Jackson labels this process as ‘bicycle theory of the trade policy.’ Under his understanding, unless 
there is a permanent move forwards, the bicycle will fall. The same presumption shall be in his view valid 
also in international trade needs new impetus from the governments. If there were no initiatives on the trade 
policies, the temptations of national governments to backslide would be high, in J.H.JACKSON, The World 
Trade Organization : constitution and jurisprudence, London, 1998, p.24;Beise, Oppermann, Sander speak 
even about the Grauzonen (grey-zones) as an expression of the new way of protectionism being the landmark 
of the economic development in the early eightees, reference to M.BEISE, T.OPPERMANN, G.SANDER, 
Grauzonen im Welthandel : Protektionismus unter dem alten GATT als Herausforderung an die neue WTO, 
Baden-Baden, 1998, p.8.  



� �
� �

A������	������ 
�	� ���
����
���� ��� 
�	�9���� 
�� ����	 �	� ��	�
	�� ���	�	��	� ��� �������

	�������� ������:�������� 
������� �
�	��
�	����� �
�� � 	��
�������� ��
�� �
�	��

��
	���
������������4�
������	��������	��������	
�� ����
�������������

	��� %%#A�

!�� ��������� 
�	� ��	�
�� ���	�	
� ��� 
�	� .	�����
���� � �� 
�	�  ��
�� 
	�� '�
	�

�	����	
� 
�� 
�	� ���
� ����
����� ��	��� ���	����� 
�	� � ���	�� ��� �	:���	�
�	�
� ��� 
�	�

�������
��	� ��
� 
	�
��	� ��
�� 
�	� �	�������� ��� ���	� ��� 	������	�� 	������
���� ��� 
�	�

���
���
	���� ���		�	�
�� ��� 
�	� �	�� 
������� ��� ���	� 
�	�
��� �	����	��� ��
	��	�
����

����	�
��� �	������	�	�
� ��� 
�	� ���
�
�
������ ������ ���
� %%#B� ���	
�	�	���� 
�	� �
	��

��� ��	�
���� ��� ��	���	������ ����
� 
��
	� ���
�
�
��� � ���	��	
� ����� ��� ,	�������

%DD$� ��� 
�	� !
������ ���
	� 1����
	�� &	��
�� &���	���� ������	
� ��� ���������� ���

(���
����
�'( %%#C��������	
�
��
�	�.���
�,�������
���	�	�
	
����.	�	 ��	��%DD%���

*�������
�	���	��
��
������
�	�
	�	��
�����
	����	
 �.	�	��	��%C��%DDA�
��
�


�	� *������� &���
� ��� ���
���
	���� �	��
��
����� �	�� �	
� �� ����	������

����������� %%#F� ��	� 	�
� ��� 
�	� �	��
��
����� �	�	� ���
�	�� ������4	
 � 
������ 
�	�

1�����	���� �	��
��
����� I���� 
�	�1�����	��� 
	�����
 ���K��	�
���� 
�� 
�	� �����
��	�

��� ��	� ���		�	�
� '�
���������� 
�	� @���
� ���
	� ;���� �4�
����� ����	���
	
�

��������� ��� 
�	� �=+.�A
�������� %%#E� 	�
	����� ��
�� ����	� ����	� � � � � � � � � � � � � � �%�3�������

%DDC��/�����������	
	
�
�	��	��
��
������
������	�� �	
����������
�	���	�
	�
�	�	��

���
�
�
������4�
�������
�	�����
�
��
	� %%#H��

���������������������������������������� �������������������������
�
1123Ministerial Declaration on the Uruguay Round. GATT MIN.DEC., Part I, Section E, 'Functioning of the 
GATT System, 20 September 1986. 
1124T.FLORY, L'Organisation mondiale du commerce : droit institutionnel et substantiel, Bruxelles, 1999, 
p.5. 
1125P.van den BOSSCHE, The law and policy of the World Trade Organization: text, cases, and materials, 
Cambridge, 2008, p.82-83. 
1126P.M.RAWORTH, L.C.REIF, The law of the WTO: final text of the GATT Uruguay round agreements, 
summary, New York, 1995, p.12. 
1127The results of the Marrakesh Agreement are entailed in the final acts having more than 500 pages, with 28 
special agreements, hereto come also the tariff concessions and lists of concessions which constitute a bunch 
having more than 26 000 pages of the text, reference to S.OETER, M.HILF,  WTO-Recht : Rechtsordnung 
des Welthandels, Baden-Baden, 2010, p.82. 
1128 G.P.SAMPSON, The role of the World Trade Organization in global governance, Tokyo, 2001, p.5. 
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1129P.C.MAVROIDIS, G.A.BERMANN, M.WU, The law of the World Trade Organization (WTO): 
documents, cases & analysis, Saint Paul, 2010, p.4. 
1130P.T.STOLL, F.SCHORKOPF, WTO: world economic order, world trade law, Leiden, 2006, p.13. 
1131T.OPPERANN, M.BEISE, Die neue Welthandelsorganisation : ein stabiles Regelwerk, für weltweiten 
Freihandel? in Zeitschrift für internationale Politik : Halbmonatsschrift der Deutschen Gesellschaft für 
Auswärtige Politik Europa, Volume 49, Number 7, 1994, p.195. 
1132Confirmation of this assumption comes out from the provision of the Article II of the WTO Agreement  
Negotiators agreed to establish a veritable intergovernmental organization that would among other things 
provide the institutional framework to regulate the rules of trade between countries through the 
administration of the agreements concluded the round, reference to Article II Marrakesh Agreement 
Establishing the World Trade Organization, 15 April 1994. 
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1133M.MATSUSHITA, T.J.SCHOENBAUM, C.MAVROIDIS, The World Trade Organization Law, 
Practice, and Policy, Oxford, 2005, p.9. 
1134Article XVI (1) Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994. 
1135J.H.JACKSON, Global economics and international economic law in Journal of International Law, 
Volume 1, Issue 1, 1998, p.5. 
1136It might be agreed that it is sparse document dealing almost exclusively with the institutional issues, 
reference to S.N.LESTER, B.MERCURIO, A.DAVIES, World trade law: text, materials and commentary, 
Oxford, 2012, p.72. 
1137The rule defining the relationship between the WTO Agreement and the annexes is expressed in the 
provision of the Article XVI (4) of the WTO Agreement stipulating: Each member shall ensure the 
conformity of its laws, regulations and administrative procedures with its obligations as provided in annexed 
Agreements, reference to Article XVI (4) Marrakesh Agreement Establishing the World Trade Organization, 
15 April 1994. 
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1138D.Z.CASS, The constitutionalization of the World Trade Organization: legitimacy, democracy, and 
community in the international trading system, Oxford, 2005, p.3. 
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1139I.FEICHTNER, The law and politics of WTO waivers: stability and flexibility in public international law, 
Cambridge, 2012, p.31. 
1140A.von BOGDANDY, Legitimacy of International Economic Governance : Interpretative Approaches to 
WTO Law and the Prospects of its Proceduralization in S.GRILLER (ed.), International Economic 
Governance and Non-economic Concerns: New Challenges for the International Legal Order, Wien, 2003, 
p.103 and 120.  
1141Japan – Alcoholic Beverages II Panel Report, Japan — Taxes on Alcoholic Beverages, WT/DS8/R, 
WT/DS10/R, WT/DS11/R, 1996, adopted as modified by Appellate Body 1 November 1996. DSR 1996:I, 
125. 
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1142World Trade Organization, Guide to the Uruguay Round agreements, Hague, 1999, p.3. 
1143Siebold referes to the use ot the tem ‘being desirous‘, reference to D.I.SIEBOLD, Die 
Welthandelsorganisation und die Europäische Gemeinschaft : ein Beitrag zur globalen wirtschaftlichen 
Integration, Berlin, 2003, p.83.  
1144Preamble Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994 wording as 
follows: “The Parties to this Agreement: Recognizing that their relations in the field of trade and economic 
endeavor should be conducted with a view to raising standards of living, ensuring full employment and a 
large and steadily growing volume of real income and effective demand, and expanding the production of 
and trade in goods and services, while allowing for the optimal use of the world’s resources in accordance 
with the objective of sustainable development, seeking both to protect and preserve the environment and to 
enhance the means for doing so in a manner consistent with their respective needs and concerns at different 
levels of economic development; Recognizing further that there is need for positive efforts designed to ensure 
that there is need for positive efforts designed to ensure that developing countries and especially the least 
developed among them, secure a share in the growth in international trade commensurate with the needs of 
their economic development, Being desirous of contributing to these objectives by entering into reciprocal 
and mutually advantageous arrangements directed to the substantial reduction of tariffs and other barriers 
to trade and to the elimination of discriminatory treatment in international trade relations; Resolved 
therefore, to develop an integrated, more viable and durable multilateral trading system encompassing the 
General Agreement on Tariff and Trade, the results of past trade liberalization efforts, and all of the results 
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of the Uruguay round of Multilateral Trade Negotiations; Determined to preserve the basic principles and to 
further the objectives underlying this multilateral trade system.“ 
1145E.g. the decisions of the DSB India-Quantitative Restrictions on Imports of Agricultural, Textile and 
Industrial Products, Panel Report, Brazil – Measures Affecting Desiccated Coconut, WT/DS22/R, adopted 20 
March 1997, upheld by Appellate Body Report WT/DS22/AB/R, DSR 1997:I, p. 189, Appellate Body 
Report, United States – Import Prohibition of Certain Shrimp and Shrimp Products, WT/DS58/AB/R, 
adopted 6 November 1998, DSR 1998:VII, p. 2755.  
1146To this aim were concluded the particular agreements with International Monetary Fund and International 
Bank for Reconstruction and Development, the International Development Association (section of WB 
group), WT/L/195, 18 November 1996. 
1147S.N.LESTER, B.MERCURIO, A.DAVIES, World trade law: text, materials and commentary, Oxford, 
2012, p.74. 
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1148Among this bodies belong the Ministerial Conference having the aim of the representative body Article 
IV (1), General Council having the principal role as executive body (provision IV:2) and Secretariat entrust 
with administrative tasks Article VI. 
1149P.T.STOLL, F.SCHORKOPF, WTO: world economic order, world trade law, Leiden, 2006, p.16 and 21. 
1150P.van den BOSSCHE, The law and policy of the World Trade Organization : text, cases, and materials, 
Cambridge, 2008, p.80. 
1151Article IV (1) Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994. 
1152Rules of Procedure for the Ministerial Conference, WT/L/161, 25 July 1996. 
1153Article IX (2) Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994. 
1154Article IX (3) Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994. 
1155Article X Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994. 
1156Article XII Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994. 
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1157ArticleIV (7) Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994. 
1158ArticleV Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994. 
1159ArticleV (2) Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994.  
1160Although these functions are executed by the Council which institutionally independent,  and having own 
rules of procedures nevertheless still considered as two formation of the Council, as refered to the Article IV 
(3) and (4) Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994 and is 
doctrinally perceived in S.OETER, M.HILF,  WTO-Recht : Rechtsordnung des Welthandels, Baden-Baden, 
2010, p.145. 
1161Article VI Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994. 
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1162P.van den BOSSCHE, The law and policy of the World Trade Organization : text, cases, and materials, 
Cambridge, 2008, p.135. 
1163M.MATSUSHITA, T.J.SCHOENBAUM, C.MAVROIDIS, The World Trade Organization Law, 
Practice, and Policy, Oxford, 2005, p.11. 
1164M.MATSUSHITA, T.J.SCHOENBAUM, C.MAVROIDIS, The World Trade Organization Law, 
Practice, and Policy, Oxford, 2005, p.12. 
1165The provision of the article XXV (4) GATT 1947 fundamentally went out from the principle of the 
majority, however, as Benedek concedes in the customary way was established the principle of the unanimity 
as the leading principle, in reference Article XXV (4)  Marrakesh Agreement Establishing the World Trade 
Organization, 15 April 1994 and W.BENEDEK, Die Rechtsordnung des GATT aus völkerrechtlicher Sicht, 
Berlin, 1990, p.232. 
1166Article IX (1) Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994. 
1167Ministerial Declaration adopted on 14 November 2001, Doha, 9-14 November 2001. 
1168J.H.JACKSON, The World Trade Organization: constitution and jurisprudence, London, 1998, p.48. 
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1169J.H.JACKSON, The World Trade Organization: constitution and jurisprudence, London, London, 1998, 
p.60. 
1170J.H.JACKSON, The World Trade Organization: constitution and jurisprudence, London, London, 1998, 
p.62. 
1171Clair Wilcox, Vice-president of the USA Delegation to the Havana Conference clearly pronounced his 
opinion on the desirable functionality of the dispute settlement system as voting for juristic approach in this 
field: “The procedure/ regarded as a method of restoring a balance of benefits and obligations that, for any 
reason, may have been disturbed. It is nowhere described as a penalty to be imposed on members who may 
violate their obligations or as a sanction to insure that these obligations will be observed. But even though it 
is not so regarded, it will operate in fact as a sanction and a penalty.” As he adds further, the intention is “A 
basis is thus provided for the development of a body of international law to govern trade relationship.”,  
reference to C.WILCOX, A Charter For World Trade, New York, 1949, p.159 and p.305-308. 
1172G.ABI-SAAB, The WTO dispute settlement and general international law in R.YERXA, B.WILSON, 
Key issues in WTO dispute settlement : the first ten years, Cambridge, 2005, p.7-10.  
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1173Article XXII (1) Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994 
provides as follows: “1. Each Contracting Party shall accord sympathetic consideration to, and shall afford 
adequate opportunity for consultation regarding, such representations as may be made by another 
contracting party with respect to any matter affecting the operation of this Agreement.” 
1174Article XXII (2) Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994 
provides as follows: “2. The Contracting Parties  may, at the request of a Contracting Party, consult with 
any contracting party or parties in respect of any matter for which it has not been possible to find a 
satisfactory solution through consultation under paragraph 1.” 



� ��	 �

!�� 
�	� ��	�� ��� "�
�	����
�� 
�	� @�;� �

	��
�� ���� ��� 	�:���	
� ���
	�� ����

	�������� ��	���
	��	� ��� �
�� �	��	��� ��� 
�	� ����	�
� ��� �	��	� ��
� 	G���� 
��
	�

�����
���
�	��� ������	� �������
�� ��� @�;� 1	��	��� ��� ��
	
� ����
�����

	���	������ 
�� ��� ��	����� ��
	��
��
���� 
��
� ���
�
� 
���� ��� �����
���
	���� ������
	��

��������@�;��������	��	�
�������	��������
�������
� ������	����� %%EC��

��	�������	����
�	����������9����
��@�;��������	
�� ��
��		�����������
�

����
�� ��
� �����	��� ��� 
�	� ����
� ���	�
�� 
�	�	� �	�	 � ��	�
	
� 
�	� �+� 	�
���
	
� ��
��


�	��	���������
�	����	�������G�	�
���������������� �
�	� ��	����"	���
�����
����	�


��
�	�	�
	���������
�	��	G���	�	�
����
�	��	��
��	 �����	���������
�	�	�
����������

��� 
�	�  ��	�L�+�� ��
� 
���
��� 
�	�@�;� �
>�
���
���� � �
�	�� �	���	� 
�	� 	�������	�

������ 
�� �
>�
���
	� 
����
	�� ��
	�� 
�	� @�;� ���	�	
� ���		�	�
�� ������ �	����


��
� ���� 
����
	� �������� ��
� ��� 
�	� ���	�	
� ���		�	 �
� ������ �	� �	����	
� ���� 
�	�

."1���
�����	
��	�����
�	�
����
	��	

�	�	�
�� %%EF��

!�� ��
	�� 
�� ���	� ��� ��	���	�� ��	�� 
�	� 	���
���� ���� � ��� 
����
	� �	

�	�	�
�

�	��������� ���� 	���
���� ����	
��	�� ���� �	� ����	�� 
� ��� ��� 
�	� ����������

��
	����	��� ��������� ��	�� ��� ���
� �����	��� �������� 
���� ��
� �	
��
���� ��
� 
�	�

���������	�������
�������	�����+�����	
��	���
����� 
��
���� %%EE���
�
���	������

	��

��	������
�	�������
�
������

���
	���
��	� ��	�� ��� 
�	�� �����
	��  	
	�������� 
��� 
���� 
�	�� ��
��

����
����� ��
� �	���� ��	��� � ������ ����
����� �	
��
�� ��� 
����
	� �	

�	�	�
� ������	��

(�����
�
����� I��
���	� B� ."*K�� 9��
� "	����	�� I��
�� �	� C�� #B� ."*K�� (�������
�����

I��
���	��C��#B�."*K��1	
��
���� I��
���	��C�#B�."*K ��&	����	�
�
����� ���  ��	���

I��
���	�%D� ."*K�� �+� I��
���	�%D� ."*K�� ."+� I��
���	 �%F��%E� ."*K�� "���	������	� ���

!���	�	�
�
���� ��� &	����	�
�
����� ��
� &������� I��
� ��	� #%� ."*K��

(���	���
������
�"���	���������(���	������I��
���	� ##�."*K��

���������������������������������������� �������������������������
�
1175P.SUTHERLAND, The future of the World Trade Organisation, Florence, 2004, p.5. 
1176P.C.MAVROIDIS, G.A.BERMANN, M.WU, The law of the World Trade Organization (WTO): 
documents, cases & analysis, Saint Paul, 2010, p.892. 
1177B.THORNBJØRN DANIEL, Interpretation, Sources of Law and Precedent in B.E.OLSEN, 
M.STEINICKE, K.E. SØRENSEN WTO law: from a European perspective, Alphen aan den Rijn, 2012, 
p.40. 
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1178Article 5 Understanding on rules and procedures governing the settlement of disputes, Annex 2 of Article 
XXII (1) Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994. 
1179WTO Bodies involved in the dispute settlement process: Panels [on-line]. WTO  (available under 
http://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c3s3p1_e.htm) [downloaded 24 March 
2013]. 
1180WTO Bodies involved in the dispute settlement process: Panels [on-line]. WTO  (available under 
http://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c3s3p1_e.htm) [downloaded 24 March 
2013]. 
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1181Article XXII (1) Marrakesh Agreement Establishing the World Trade Organization, 15 April 1994 
1182Understanding on Rules and Procedures Governing the Settlement of Disputes.   
WTO (available under http://www.wto.org/english/docs_e/legal_e/28-dsu_e.htm) [downloaded 24 March 
2013]. 
1183WTO Bodies involved in the dispute settlement process, (available under 
http://www.wto.org/english/tratop_e/dispu_e/disp_settlement_cbt_e/c3s1p1_e.htm) [downloaded 24 March 
2013]. 
1184 Mexico – Corn Syrup (Article 21.5 – US) Panel Report, Mexico — Anti-Dumping Investigation of High 
Fructose Corn Syrup (HFCS) from the United States - Recourse to Article 21.5 of the DSU by the United 
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States, WT/DS132/RW, 2001, adopted as upheld by Appellate Body 21 November 2001. DSR 2001:XIII, 
6717. 
1185Working procedures for appellate review, WT/AB/WP/6, 16 August 2010. 
1186E.U.PETERSMANN, The GATT/WTO dispute settlement system: international law, international 
organizations, and dispute settlement, Boston, 1997, p.186. 
1187H.J.PRIESS, G.M.BERRISCH, WTO-Handbuch, Munich, 2003, p.726. 
1188A.K.KOUL, Guide to the WTO and GATT : economics, law and politics, Hague, 2005, p.59. 
1189A.F.LOWENFELD, International economic law, Oxford, 2003, p.166-167. 
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1209M.MARESCEAU, The GATT in the Case Law of the European Court of Justice in M.HILF, 
F.G.JACOBS, E.U.PETERSMANN, The European Community and GATT (1986), Boston, 1986, p.108. 
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1210K.J.KUILWIJK, The European Court of Justice and the GATT dilemma: public interest versus individual 
rights?, Beuningen, 1996, p.91-92. 
1211H.G.SCHEMERS, Application of International Law by the Court of Justice of the European Communities 
in H.F.van PANHUYS, F.KALSHOVEN, P.J.LAMMERS, Essays on the development of the international 
legal order : in memory of Haro F. van Panhuys,  Alphen Aan den Rijn, 1980, p.173. 
1212ECJ judgments, 12 December 1972, International Fruit Company NV and others v Produktschap voor 
Groenten en Fruit, joined cases  21-24/72 [1972] ECR, p.1219, para 20. 
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1213ECJ judgments, 12 December 1972, International Fruit Company NV and others v Produktschap voor 
Groenten en Fruit, joined cases  21-24/72 [1972] ECR, p.1219, para 3. 
1214ECJ judgments, 12 December 1972, International Fruit Company NV and others v Produktschap voor 
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1216The General Agreement on Tariffs and Trade (GATT 1947).�
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1217The confrontation of the EEC – GATT can be perceived as an outcome of  ‘myriad expansion of treaties 
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in J.ERRICO, The WTO in the EU: Unwinding the Knot in Cornell International Law Journal, Volume 44, 
Number 1, 2011, p.183-184.  
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1219ECJ judgments, 12 December 1972, International Fruit Company NV and others v. Produktschap voor 
Groenten en Fruit, joined cases 21-24/72 [1972] ECR, p.1219, para 7. 
1220ECJ judgments, 12 December 1972, International Fruit Company NV and others v. Produktschap voor 
Groenten en Fruit, joined cases 21-24/72 [1972] ECR. p.1219, para 8. 
1221ECJ judgments, 12 December 1972, International Fruit Company NV and others v. Produktschap voor 
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1222ECJ judgments, 12 December 1972, International Fruit Company NV and others v. Produktschap voor 
Groenten en Fruit, joined cases 21-24/72 [1972] ECR, p.1219, para 11. 
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1223ECJ judgments, 12 December 1972, International Fruit Company NV and others v. Produktschap voor 
Groenten en Fruit, joined cases 21-24/72 [1972] ECR, p.1219, para 14 and 16.. 
1224ECJ judgments, 12 December 1972, International Fruit Company NV and others v. Produktschap voor 
Groenten en Fruit, joined cases 21-24/72 [1972] ECR, p.1219, para 14 and 18. 
1225ECJ judgments, 12 December 1972, International Fruit Company NV and others v. Produktschap voor 
Groenten en Fruit, joined cases  21-24/72 [1972] ECR, p.1219, para 19-20. 
1226M.MENDEZ, The Legal Effects of EU Agreements, Oxford, 2013, p.178. 
1227As reproduced by A.OTT, GATT und WTO im Gemeinschaftsrecht, Cologne, 1997, p.134. 
1228J.H.J.BOURGEOIS, Le Gatt et le traité CEE in Diritto comunitario e degli scambi internazionali, 
Volume 19, Number 1, 1980, p.36. 
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1229G.M.BERRISCH,  Der völkerrechtliche Status der Europäischen Wirtschaftsgemeinschaft im GATT : 
eine Untersuchung der Sukzession der EWG in die Stellung ihrer Mitgliedstaaten als Vertragspartei einer 
internationalen Organisation am Beispiel des GATT, Munich, 1992, p.83. 
1230ECJ judgments, 12 December 1972, International Fruit Company NV and others v. Produktschap voor 
Groenten en Fruit, joined cases 21-24/72 [1972] ECR, p.1219, para 21. 
1231ECJ judgments, 12 December 1972, International Fruit Company NV and others v. Produktschap voor 
Groenten en Fruit, joined cases 21-24/72 [1972] ECR, p.1219, para 22-29, as Kuilwijk states, the 
argumentation, contained within the article XIX of the GATT Agreement, contained in article XIX GATT 
and perceives the as sign of weakness of the Court, however, such an argumentation was rebutted by 
Mendez, being of that view that the: “Court , however, told us nothing of any neglect of Article XIX nor did 
it need to in order to make the rather axiomatic point that the capacity to resport to unilateral safeguard 
measures is evidence of the flexibility of the GATT.” Reference to M.MENDEZ, The Legal Effects of EU 
Agreements, Oxford, 2013, p.184. 
1232J.OSTERHOUDT BERKEY, The European Court of Justice and Direct Effect for the GATT: A Question 
Worth Revisiting in European Journal of International Law, Volume 9, 1998, p. 630.  
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1233J.OSTERHOUDT BERKEY, The European Court of Justice and Direct Effect for the GATT: A Question 
Worth Revisiting in European Journal of International Law, Volume 9, 1998, p. 628. 
1234“In so far as under the EEC Treaty the Community has assumed the powers previously exercised by MS 
in  the Area governed by the General Agreement, the provisions of that Agreement have the effect of binding 
the Community, It is also necessary to examine whether the provisions of the General agreement have the 
effect of binding the Community.  It is also necessary to examine whether the provisions of the General 
Agreement confer rights on citizens of the Community on which they can rely before the Courts in contesting 
the validity of a Community measure. For this purpose, the spirit, the general scheme and the terms of the 
General Agreement must be considered,” reference to ECJ judgments, 12 December 1972, International Fruit 
Company NV and others v. Produktschap voor Groenten en Fruit, joined cases  21-24/72 [1972] ECR, 
p.1219, para 18-20. 
1235J.OSTERHOUDT BERKEY, The European Court of Justice and Direct Effect for the GATT: A Question 
Worth Revisiting in European Journal of International Law, Volume 9, 1998, p. 627. 
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1236A.ANTONIADIS, The European Union and WTO: a nexus of reactive, coactive and proactive approach 
in World Trade Review, Volume 45, Issue 6, 2007, p.49. 
1237J.P.TRACHTMAN, The international economic law revolution and the right to regulate, London, 2007, 
p.518. 
1238G. WILS, The concept of reciprocity in EEC law: An exploration into these realms in Common Market 
Law Review, Volume 28, Issue 2, 1991, p.254. 
1239E.U.PETERSMAN, Application of GATT by the Court of Justice of the European Communities in 
Common Market Law Review, Volume 20, 1983, p.397. 



� ��
 �

3����� %#B$� /��	�	��� ��
� ���� ��
����� ������
� 
���� �����	�
�� �� � ��������� 
�	� ������

��	����
���� ��� 
�	� �	�������
��� ��� "����� �
�
	��� 
� 	� �	�������
�� ���	�� 
��

�����������
�� ��� 
�	� �	�	���� ���	� ��� ��
	���
������ ����� !�� ���� ��	��� ��� �� ���>	�
� ���

��
	���
����������������
��
�	��������������������� ������������
	���
������������
����

�����	
�
��������
		�
�	������������
�������������� ��������������
��
�	��� %#B%��

���9Z
���	� �
�
	��� ��
������ 
�	� �	�������
�� ������� �	� ��� ��
� 
	���	
� ��
����


�	�9���� ����� �
� ������ ����� 
�	� ����������� ��� 
�	�9 ���� ��� �
�� �����	��
��� �4�	�
�

����� ��	� 	��� ��
	�� ,�
	�� 
����� 
��� 8	�
�����	���� � %#B#� ��� ��	�	�
� ��� 
�	� ����	�

9���� ���		�	�
� ��� �� �	
� ������ ������ 
�	� ��������	� � �� 
�	� �	�������
�� ���� ���	�

�������������
�
�������

/��	�	������
��
�	��	�����
���	����
�	���������	��� ��	�������
���
�	�'(3����
�	�

>�
��	�
� <���	��	��� 
	��
	
� 
��
� 
�	 � ���
� 
��
� 
�	� ����
�� ��� ��	� ���
�� 
�� ���

���		�	�
� 
�� ��
� �	�����4	� 
��	�
� �������
���� ��	�	 ��� 
�	� ����
�� ��� 
�	� �
�	��

���
�� 
��� 
�	�� ��
� ��� �
�	��� ����� ��� 
�� ����
�
�
	� �� ����� ��� �	�������
�� ��� 
�	�

����	�	�
�
���� ��� 
�	� ���		�	�
� %#BA� /��	�	��� �
� ��� ��
� ����
	�	�
���� 
�	� ����
�


��
�
�	�(���
� ����������� ������	�
�
�����>�����	�������������
�	���	:	�����
 ��������
�	�


��
���	���

!�� �������� ���� �	� �
�
	
�� 
��
� ��� 
�	� >�
��	�
� !�
	 ���
������ ,���
�

(������� ���� ��
� ������ �	�������	� ��� 
	���� ��� 
�	� �� ���
�� ��� ������ 
�	� (���
�

�	>	�
	
� 
�	� 
��	�
� �����������
�� ��� 
�	�9���� ���		 �	�
�� !
� ���� 
���
���� ����� 
�	�

�����	�
�
���� ��� 
�	� �	�������
�� ��� 
�	� ���
�
���� � ��� 
�	� ����
���� ��� 
�	� 
��	�
�

	��	�
�
��
�	�9�������		�	�
��.	���
	�
�	�	�����
�� �������
�	�>�
��	�
��	�
	�	
�

���	�
����A$��������
��������
�	����
��	�
����
���	 ����
�	��	���
���	����
�	�(3�'*�

���������������������������������������� �������������������������
�
1240K.J.KUILWIJK, The European Court of Justice and the GATT Dilemma: Public Interest v. Individual 
Rights, Beuningen, 1996, p.126. 
1241B.SIMMA, Reciprocity in R.BERNHARDT (ed.), Encyclopedia of Public International Law, 
Amsterdam, 1984, p.29. 
1242M.HILF, S.OETER, WTO-Recht: Rechtsordnung des Welthandels, Baden-Baden, 2010, p.120.  
1243ECJ judgment, 26 October 1982, Hauptzollamt Mainz v. C.A. Kupferberg & Cie KG a.A., case 104/81 
[1982] ECR, p.3641. 
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1244N.ROZEHNALOVÁ, V.TÝ� , Vn� jší obchodní vztahy Evropské unie, Brno, 2008, p.82. 
1245ECJ judgment, 24 October 1973, Carl Schlüter v. Hauptzollamt Lörrach, case 9/73 [1973] ECR, p.1135, 
para 29-30. 
1246R.A.BRAND, Direct Effect of International Economic Law in the United States and the European Union 
in Northwestern Journal of International Law & Business, Volume 17, Issue 1, 1997. p.577. 
1247A.TANDREDI, EC Practice in the WTO: How Wide is the ‘Scope for Manoeuvre’? in European Journal 
of International Law, Volume 15, Number 5, 2004, p.943. 
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1263ECJ judgment, 22 June 1989,  Fédération de l'industrie de l'huilerie de la CEE (Fediol) v. Commission of 
the European Communities, case 70/87  ECR [1989],  p.1781. 
1264ECJ judgment, 7 May, 1991, Nakajima All Precision Co. Ltd v.Council of the European Communities, 
case C-69/89, ECR [1991], p.I-2069. 
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1265ECJ judgment, 22 June 1989,  Fédération de l'industrie de l'huilerie de la CEE (Fediol) v. Commission of 
the European Communities, case 70/87 [1989] ECR p.1781, para 20. 
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1266J.OSTERHOUDT BERKER,  The European Court of Justice and Direct Effect for the GATT: A Question 
Worth Revisiting in European Journal of International Law, Volume 9, Number 4, 1998, p.628. 
1267ECJ judgment, 22 June 1989,  Fédération de l'industrie de l'huilerie de la CEE (Fediol) v. Commission of 
the European Communities, case 70/87  ECR [1989], p.1781, para 22. 
1268V.TÝ� , Direct effect and invocability of EC law before national courts: international treaties in Dny 
práva – 2008 – Days of Law, Brno, 2008, p.820. 
1269V.TÝ� , Direct effect and invocability of EC law before national courts: international treaties in Dny 
práva – 2008 – Days of Law, Brno, 2008, p.820. 
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Number 1, 2011, p.190-191. 
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1274As reproduced in J.KLABERS, An introduction to international institutional law, Cambridge, 2009, 
p.258. 
1275Council Decision 94/800/EC of 22 December 1994 concerning the conclusion on behalf of the European 
Community, with regard to matters within its competence, of the agreements reached in the Uruguay Round 
multilateral negotiations (1986-1994), OJ L 336 of 23.12.1994. 
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1276N.TSAGOURIAS, Transnational constitutionalism: international and european models, Cambridge, 
2007, p.170. 
1277R.HOLDGAARD, L.HOLDGAARD, External relations law of the European Community: legal 
reasoning and legal discourses, Alphen aan den Rijn, 2008, p.275.�
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1278The fact is that at the Marrakesh meeting in Morroco, although the negotiations on access to the market in 
textiles with Pakistan and India have not been completely concluded, the President of the Council and 
Members of the Commission for external relations signed the Final Act concluding the multilateral trade 
agreements of the Uruguay Round – the Final Act - the Agreement establishing the World Trade 
Organisation annd all agreements and memoraa on behalft of the EU.  
1279ECJ judgment, 23 November 1999, Portuguese Republic v. Council of the European Union, case C-
149/96 [1999] ECR, p.I-8395, para 10. 
1280Opinion GA Saggio, 25 Febrary 1999, Portuguese Republic v. Council of the European Union, case C-
149/96 [1999] ECR, p.I-8397. 
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1281ECJ judgment, 23 November 1999, Portuguese Republic v. Council of the European Union, case C-
149/96 [1999] ECR, p.I-8395, para 15. 
1282ECJ judgment, 5 October 1994, C-280/93, Federal Republic of Germany v Council of the European 
Union [1994] ECR, p.I-4973. 
1283ECJ judgment, 23 November 1999, Portuguese Republic v. Council of the European Union, case C-
149/96, [1999] ECR, p.I-8395, para 17. 
1284Article 300 (7) Treaty establishing the European Community (Consolidated version 1997), OJ C 340, 
10.11.1997. 
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1285M.CREMONA, Neutrality or Discrimination? in G. De BÚRCA, J.SCOTT, The WTO, the EU and 
External Trade in EU & the WTO: Legal & Constitutional Aspects, Oxford, 2001, p.184. 
1286ECJ judgment, 23 November 1999, Portuguese Republic v. Council of the European Union,  case C-
149/96 [1999] ECR, p.I-8395, para 41. 

1287ECJ judgment, 23 November 1999, Portuguese Republic v. Council of the European Union,  case C-
149/96 [1999] ECR, p.I-8395, para 42 as regards, more particularly to the application of the WTO 
Agreements in the Community legal order stating: “It must be noted that according to its preamble, the 
agreement establishing the WTO, including its annexes is still founded like GATT 1947, on the principle of 
negotiations with a view to  „entering into reciprocal and mutually advantageous agreements“ and is thus 
distinguished from the viewpoint of the Community, from the agreements concluded between the Community 
and non-member countries which introduce a certain asymmetry of obligations, or create special relations of 
integration with the Community, such as the agreement which the Court was required in Kupferberg.” 
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1288US Section 301-310 section of the Trade Act of 1974, Report of Panel, WT/DS152/R of 22 December 
1999, at para 7.72 states:”Neither the GATT, nor the WTO has so far been interpreted by GATT/WTO 
institutions as a legal order producing direct effect. Following this approach the GATT/WTO did not create 
a new legal order the subjects of which comprise both Contracting Parties or Members and their nationals.”   
1289ECJ judgment, 23 November 1999, Portuguese Republic v. Council of the European Union,  case C-
149/96 [1999] ECR, p.I-8395, para 45 regarding to the lack of reciprocity in that regard on the part of the 
Comminity’s trading partners: “[…] in relation to the WTO agreements which are based on “reciprocal and 
mutually advantageous arrangements“‘ and which must ipso facto be distinguished fro the agreements 
concluded by the Community, referred to in paragraph 42 of the present judgment, may lead to disuniform 
application of the WTO rules.”  
1290B.M.HOEKMAN, M.M.KOSTECKI, The political economy of the world trading system: WTO and 

beyond, Oxford, 2001, p.269.��  
1291D.PALMETER, The WTO as a legal system: essays on international trade law and policy, London, 2003, 
p.260. 
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1292ECJ judgment, 23 November 1999, Portuguese Republic v. Council of the European Union, case C-
149/96 [1999] ECR, p.I-8395, para 46-48. 
1293ECJ judgment, 23 November 1999, Portuguese Republic v. Council of the European Union, case C-
149/96 [1999] ECR, p.I-8395, para 94. 
1294ECJ judgment, 10 September 1996, Commission of the European Communities v. Federal Republic of 
Germany, case C-61/94 [1996] ECR, p.I-3989 para 52, thus, it may be considered the doctrinal approach 
saying that there is settled case law  wording: “[…] the primacy of international agreements concluded by 
the Community (Union) over secondary legislation require the conform interpretation with those agreements. 
Thus, the international agreements concluded by the Union require consistent interpretation of secondary 
law,”  reference to C.ECKES, International law as law of the EU: The role of the Court of Justice, Hague, 
2010, p.10. 



� ��	 �

��	�>�
��	�
����
��
���������	��	��	
����
�	�	���	� ��������
�	��	�	�
���
�����


�	� '(3� 
�� ����
� 
��	�
� 	��	�
� 
�� 
�	� ��
	���
����� � ���		�	�
�� ���
���� 
�	� *������

������ �	���� 
��
� 
�	� ��
	���
������ ���		�	�
�� ���
� ��� 
�	� *����� ���	� ��������

��	�� 
�	� �	���
���� ����� ��
� ��
� ��	�� 
�	� '*� ����� �� ���� 
�	�� ���� �	� ��	
� 
��

�����	��	�
�	�����
�
�����'*��������
�
�	�������
�
 	����
	������
�	�'*������� %#DC�

��	�	���	��
�	�
��
���	���
	��
��
��
�	���
���	���� 
�	�>�
��	�
�
��
�
�	�'(3�����

���	�
	
� 
�	� ����
���� 
��
� 
�	� @�;� ���� ������ 
�	� �� 
	����� ���
� ��� 
�	� '(� �	����

��
	������������	��������������
�������	�����
��
�	 ��	���
�����	�����
���� %#DF�

J!C!D "$I�I��
���������Q����������������
!�4�+�6�������
� $������1P�

��	� ���	�� ��� ��
	���	
�
���� �	�	� ���
�	�� ���>	�
� 
� � ��������� ��
	�� 
�	�

>�
��	�
� /	��c�� !�
	���
������ ��� ,/�� 1���	
���� (��� �	� +8�� ��	� G�	�
���� �
�

�
��	�����
�	���
	���	
�
�������
�	��&! �����		�	�
 ��

���	
�������	��%(�
��
�	�

���		�	�
�	�
����������
�	�@���
����
	�;�����4�
��� ����	�G�	�
��������	����
�	�


��
	:����� ����
�� ���	
� ��� /	��c��� ��� 
�	� ����
� ��� 
�	� �&! �� ���		�	�
� Q�

	��	������� 
�	� ��
���	� C$IFK� ��� 
�	� �&! �� ���		�	�
 �� !
� ������ �	� �	����	
� 
�	�

��������	� ��� 
�	� ����	
� ����	
	��	� ��� 
	���� ��� ��
	 ��	�
���� ����	�
�� ����
��

�	
�		��
�	�1"���
�
�	�'(������
��

	
����
�	�(���
 ����
�	�;�������%LDB��

���
�	�(���
����
�	��	�����
	���
�	�@�;�����������
 	
����
�	�(������
��

��
� ��
���	
� ��� 
�	� 1"� ��
���
� ������
���� 
�	�� ���� ������
������ �����
���� 
��

(���
�
�	��&! �����		�	�
�����
����
���	�C$�I%K��	G �	�
��
�	�>�
��������
����
�	��
��

�
��
� ������������ �	����	�� 
�� ���
	�
� ��
	�	�
� ��� 
 �	� ������	
���� ��� 
�	� 
��
	:

������ ��
� ����� 
���� 
�	� ������������ �	����	�� ���� 
� 	� �������
���� ��� 
�	�	�

�	����	�����	�	���	������	�
���	
����
�	��	����
��� ����
�	�(������
��
��
	��������

���������������������������������������� �������������������������
�
1295T.MYLLY, Constitutional Functions of the EU's Intellectual Property Treaties in J.DREXLER, 
H.G.RUSE-KHAN, S.NADDE-PHLIX, EU bilateral trade agreements and intellectual property : for better 
or worse?, Berlin, 2013, p.255. 
1296T.PERISIN, Balancing sovereignty with the free movement of goods in the EU and the WTO – non-
peculiary restrictions on the free movement of goods in Croatian Yearbook of European Law and Politics, 
Volume 1, 2005, p.2. 
�
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1297ECJ judgment, 16 June 1998, Hermès International (a partnership limited by shares) v. FHT Marketing 
Choice BV, case C-53/96 [1998] ECR, p. I-3603, para 28. 
1298ECJ judgment, 16 June 1998, Hermès International (a partnership limited by shares) v. FHT Marketing 
Choice BV, case C-53/96 [1998] ECR. p. I-3603, para 32. 
1299P.EECKHOUT, External relations of the European Union: legal and constitutional foundations, Oxford, 
2004, p.240. 
1300A.TANCREDI, EC Practice in the WTO: How Wide is the ‘Scope for Manoeuvre’? in European Journal 
of International Law, Volume 15, Number 5, 2004, p.940. 
1301ECJ judgment, 16 June 1998, Hermès International (a partnership limited by shares) v FHT Marketing 
Choice BV, case C-53/96 [1998] ECR, p. I-3603, para 32. 



� ��� �

!��
�	�.�������	�
�	�'(3�
	��
	
����
�	������������ 
�����
�	���
���	�C$��&! ��

���		�	�
�����	���
�
���
�	����
��
�������
�	�
��
	 :������������	�(���
��	�	�
	
�


�	��
��
��
��	G���	�	�
�����
�	�
��	�
�	��	�
����
 �	��������������
�	���
	���
������

���		�	�
� ��
� �������	
� 
��
� 
�	� �&! �� ���		�	�
� 
� 	�� ��
� ���	� 
�	� 
��	�
�

	��	�
� %A$#� "���	G�	�
���� 
�	� (���
� �������	
� 
��
� 
�	� ��
���� �� ����������� ������ �	�

������������������	���
	���	
	
����
�	�����
�����
� �����
�������	����
�	���
���	�C$�

���
�	��&! �����		�	�
��/��	�	���
�	�(���
���5���	
 �
��
�
�	�'(�
�
���
��	�����
	�

��� 
�	� ��	�
� ��� 
�	� ���
	�
���� ��� 
�	� ��
	��	�
���� ����	�
�� ����
�� ��
� 
�	� �	����	��

����
����������	��������������
��
	����
�	�����	��� �
�	�(������
��������

/��	�	��� ��� 
�	� ����� ��� 
�	� ����	
	��	�� ��� 
�	� (��� ���
�� ���� 
�	� (���
�

�
�
	
� 
��
M� �$�������	� ���� �������� ��(������ ���� �������� ����� �� �� ��
��� ������ ��� ��6��

������� ������� ��� ����
������� ���� ��
��� ��� ���	� ���� ���	� ��� ���� ����� ����� ����� �	� A�������

:@ELF� ��� +)�5�� ��� ����� ��� ������� ����
�� ���� ������� ��� ����	� ����� ����� ��� ������ ����

������!� %A$A�

��� @	��	�� ����	�
��� 
�	� (���
� ��� ��������	� 
�
� ��
� ��	���
	
� �����

��
	���	
���� 
�	� ���	
� ���		�	�
�� ��� ����� 
	������� 
�	� ������
����� ��� 
�	�

(������
�� 
�� ������ ���� ���	� %A$B� ����� �
� �����
� �	� ������ ���		
� 
��
� 
�	�

����	
	��	�� 
�� ��
� ����� ���� ���	� ��� 
�	� 
	������:�� ����� ����	
��	� ��� ���	�

��
����� �
�
	� %A$C� ����	� 
�	� (���
� ��	�	�
	
� ���	� 
���	�	��	� ��� �	��� 
� 
�� 
�	�

����	
	��	������	�	������>	�
	
�
�	��
�����	���	�	
 	�
����
�
�������

���������������������������������������� �������������������������
�
1302ECJ judgment, 14 December 2000, Parfums Christian Dior SA v TUK Consultancy BV and Assco 
Gerüste GmbH and Rob van Dijk v. Wilhelm Layher GmbH & Co. KG and Layher BV, joined cases C-
300/98 and C-392/98  [2000] ECR, p. I-11307, para 44. 
1303ECJ judgment, 14 December 2000, Parfums Christian Dior SA v TUK Consultancy BV and Assco 
Gerüste GmbH and Rob van Dijk v. Wilhelm Layher GmbH & Co. KG and Layher BV, joined cases C-
300/98 and C-392/98 [2000] ECR, p. I-11307, para 48. 
1304R.A.WESSEL, Cross-pillar Mixity: Combining Competences in the Conclusion of EU International 
Agreements in C.HILLION, P.KOUTRAKOS, R.A.WESSEL, Cross-Pillar Mixity: Combining Competences 
in the Conclusion of EU International Agreements, Oxford, 2010, p.47. 
1305B.HOFSTÖTTER, Can she excuse my wrongs? The European Court of Justice and international courts 
and tribunal in Croatian Yearbook of European Law and Policy, Volume 3, Number 3, 2007, p.412.�
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Protocol of Ouro Preto, 17 December 1994. 
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entro los estados partes del MERCOSUR in Rivista de Ciencias Jurídicas de la Universidad de Rafael 
Urdaneta, Volume IV, Number 2, 2010,  p.17. 
1377Mercado Común del Sur, MERCOSUR/CMC/DEC. N. 07/94: Arancel externo comun. 
1378United Nations Conference on Trade and Development, Dispute Settlement – Regional approaches, 6.2 
MERCOSUR, New York, 2003, p.11. 
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MERCOSUR Protocol of Ouro Preto, 17 December 1994. 
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MERCOSUR Protocol of Ouro Preto, 17 December 1994. 
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1385J.BERGAMASCHINE MATA DIZ, El Sistema de Internalización de normas en el Mercosur: la 
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7.4.4.2 Case República Federativa de Brasil y la República Argentina sobre aplicación 

de medidas antidumping  contra la exportación de pollos enteros 
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1398N.LAVRANOS, The Solange-Method as a Tool for Regulating Competing Jurisdictions Among 
International Courts and Tribunals in Loyola of Los Angeles international & comparative law review, 
Volume 30, Number 3, p. 275.�
1399N.LAVRANOS, The Brazilian Tyres case: A case-study of Multilevel Judicial Governance in 
N.LAVRANOS (ed.), Multilevel judicial governance between global and regional economic integration 
systems: institutional and substantive aspects, EUI Working Papers, MWP 2009/41, Florence, 2009, p.19. 
1400Y.ACOSTA PÉREZ, Brasil — Neumáticos recauchutados, Informe del Órgano de Apelación in Revista 
de Derecho Económico Internacional, Volume 1, Number 2, 2011, p.57. 
1401E.U.PETERSMANN, Administration of Justice in the World Trade Organization: Did the WTO Appellate 
Body Commit 'Grave Injustice'? in The Law and Practice of International Courts and Tribunals, Volume 8, 
Number 3, 2009, p.350. 
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1402Laudo del Tribunal Arbitral Ad Hoc del MERCOSUR constituido para decidir sobre la controversia entre 
la República Federativa de Brasil y la República Argentina sobre aplicación de medidas antidumping  contra 
la exportación de pollos enteros, provenientes de Brasil (RES. 574/2000) del Ministerio de Economía de la 
República Argentina, 21 May 2001, para 13. 
1403Laudo del Tribunal Arbitral Ad Hoc del MERCOSUR constituido para decidir sobre la controversia entre 
la República Federativa de Brasil y la República Argentina sobre aplicación de medidas antidumping  contra 
la exportación de pollos enteros, provenientes de Brasil (RES. 574/2000) del Ministerio de Economía de la 
República Argentina, 21 May 2001, para 14. 
1404Laudo del Tribunal Arbitral Ad Hoc del MERCOSUR constituido para decidir sobre la controversia entre 
la República Federativa de Brasil y la República Argentina sobre aplicación de medidas antidumping  contra 
la exportación de pollos enteros, provenientes de Brasil (RES. 574/2000) del Ministerio de Economía de la 
República Argentina, 21 May 2001, para 111. 
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1405Laudo del Tribunal Arbitral Ad Hoc del MERCOSUR constituido para decidir sobre la controversia entre 
la República Federativa de Brasil y la República Argentina sobre aplicación de medidas antidumping  contra 
la exportación de pollos enteros, provenientes de Brasil (RES. 574/2000) del Ministerio de Economía de la 
República Argentina, 21 May 2001, para 114. 
1406Laudo del Tribunal Arbitral Ad Hoc del MERCOSUR constituido para decidir sobre la controversia entre 
la República Federativa de Brasil y la República Argentina sobre aplicación de medidas antidumping  contra 
la exportación de pollos enteros, provenientes de Brasil (RES. 574/2000) del Ministerio de Economía de la 
República Argentina, 21 May 2001, para 117. 
1407Laudo del Tribunal Arbitral�Ad Hoc del MERCOSUR constituido para decidir sobre la controversia entre 
la República Federativa de Brasil y la República Argentina sobre aplicación de medidas antidumping  contra 
la exportación de pollos enteros, provenientes de Brasil (RES. 574/2000) del Ministerio de Economía de la 
República Argentina, 21 May 2001, para 119. 
1408Laudo del Tribunal Arbitral Ad Hoc del MERCOSUR constituido para decidir sobre la controversia entre 
la República Federativa de Brasil y la República Argentina sobre aplicación de medidas antidumping  contra 
la exportación de pollos enteros, provenientes de Brasil (RES. 574/2000) del Ministerio de Economía de la 
República Argentina, 21 May 2001, para 127. 
1409Laudo del Tribunal Arbitral Ad Hoc del MERCOSUR constituido para decidir sobre la controversia entre 
la República Federativa de Brasil y la República Argentina sobre aplicación de medidas antidumping  contra 
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República Argentina, 21 May 2001, para 128. 
1410Laudo del Tribunal Arbitral Ad Hoc del MERCOSUR constituido para decidir sobre la controversia entre 
la República Federativa de Brasil y la República Argentina sobre aplicación de medidas antidumping  contra 
la exportación de pollos enteros, provenientes de Brasil (RES. 574/2000) del Ministerio de Economía de la 
República Argentina, 21 May 2001, para 130. 
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