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The European Union’s Generalised System of Preferences
Abstract

The Generalised System of Preferences, known as GSP, is defined as “a formal system
of exemption from the more general rules applied by the European Union on its trade
relationship with third countries”. Specifically, it is a system of exemption from the
GATT MFN clause that obligates WTO member countries to treat the imports of all
other WTO member countries not worse than they treat the imports of their "most
favoured" trading partner. The objective of GSP is to assist developing countries on
poverty reduction, by helping them to generate revenue through international trade.
In EU law, the GSP traditionally comes under the Common Commercial Policy, Article
133 of the EC Treaty as amended by Article 188C of the Treaty of Lisbon.
Implementation and utilisation of GSP should not solely be a duty of the preference-
granting country but of the beneficiary country as well. Strengthening trade facilitation
between the preference-granting country and the beneficiary country is deemed as an
important factor to achieve the purpose of the GSP. Implementation of the GSP is
considered as a multi complex task, associated with international trade law,
international taxation law (tariffs, custom duties and administrative procedures),
trade facilitations, capacity building of trade institutions, import export procedures,
good governance and information technology (e-governance, e-trade, and e-statistics).
All these factors are interrelated and mutually supported to optimise the utilisation of
GSP by the beneficiary country.

Il sistema di preferenze generalizzate, conosciuto come GSP, é definito come "un sistema
formale di esenzione dalle regole piti generali applicate dall'Unione Europea sulle sue
relazioni commerciali con i Paesi terzi". In particolare, si tratta di un regime di esenzione
dalla clausola MFN GATT, che obbliga i Paesi membri del WTO a trattare le importazioni
di tutti gli altri Paesi membri del WTO in maniera non peggiore di quella in cui trattano le
importazioni dei loro partner commerciali "preferiti”. L'obiettivo del GSP e quello di
assistere i Paesi in via di sviluppo nella riduzione della poverta, aiutandoli a generare
reddito attraverso il commercio internazionale. Nel diritto dell’Unione Europea, il GSP
proviene tradizionalmente dall'ambito della politica commerciale comune, l'articolo 133
del trattato EC, come modificato dall’articolo 188C del Trattato di Lisbona. L'attuazione
e l'utilizzo di GSP non devono essere intesi esclusivamente come un dovere per il Paese che
concede la preferenza, ma anche (come dovere) del Paese beneficiario. La facilitazione
degli scambi e la cooperazione tra il Paese che concede la preferenza e il Paese
beneficiario é stato identificato come un fattore importante per raggiungere lo scopo del
GSP. L'attuazione del GSP é considerata come un compito pitu complesso, associato al
diritto commerciale internazionale, al diritto tributario interno (tariffe, dazi doganali e
procedure amministrative), alle agevolazioni commerciali, al potenziamento delle
capacita di istituzione del commercio, alle procedure di import export, alla good
governance e ai sistemi di tecnologia dell'informazione (e -governance, e-trade, and e-
statistics). Inoltre, l'esistenza di accordi commerciali regionali e organizzazione
regionale, per esempio I'ASEAN, ha contribuito allo sviluppo del diritto nel settore del
commercio internazionale. Tutti questi fattori sono correlati tra loro e si sostengono a
vicenda al fine di ottimizzare l'utilizzo del GSP da parte del Paese beneficiario.

Keywords : GSP, Trade, Governance, EU, Law.
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CHAPTERI1
Introduction

I. Context of Study

The Generalised System of Preferences (GSP) has multidimensional aspects,
covering national policy, regional policy and international policy. These
multidimensional aspects involve many sectors and stakeholders. Along with the
dynamic change of international economic development, the GSP has undergone many
improvements in order to cope with the development needs of beneficiary countries.
The GSP is established under the legal framework of the Enabling Clause, which was
incorporated into Part IV of the GATT on November 1979. It is stipulated that
developed countries might accord preferential tariff treatment to products originating
from developing countries under the GSP system.! According to the Appellate Body
decision on the EC Preferences Case, only preferential tariff treatment that complies
with the principles "generalised, non-reciprocal, and non-discriminatory"” treatment is
justified under Paragraph 2(a). The Enabling Clause explicitly permits the states
exempted from MFN obligation to provide more favourable treatment to developing
countries.

The embryo of such preferences was created in the first United Nations
Conference on Trade and Development (UNCTAD) in 1964. The negotiation process in
the second session of UNCTAD in 1968 led to Resolution 21(II)?, through
acknowledgement of “unanimous agreement” to provide preferential arrangements.
The preferential arrangement contains tariff discrimination, which departs from the
basic principles of MFN. Implementation of the preferential tariff schemes was first
authorised by waiver 1971. This waiver was only effective for 10 years or was about to
expire after 10 years. Therefore, on 28 November 1979 the GATT contracting parties
established “differential and more favourable treatment, reciprocity and fuller
participation of developing countries”, known as the “Enabling Clause”. Later, the
Marrakesh Agreement “Enabling Clause” was incorporated into the law of the WTO, as
Part V of the GATT Agreement.3

From the legal perspective, Part IV of the GATT leaves space for interpretation,
for instance, its provisions apply the word “shall” rather than “should”. According to
Hudec, the wording “shall” has no precise meaning. In other words, the GATT does not
impose binding legal obligation to developed countries. Part IV of the GATT is “a non-
binding text that imposed greater commitment”, and “contained no definable legal

1 See Article 2 paragraph (a) of Enabling Clause 1979 (L/4903) and the Decision of the Contracting Parties of 25 June
1971 regarding Waiver : Generalized System of Preferences, relating to the establishment of "generalized, non-
reciprocal and non discriminatory preferences beneficial to the developing countries” (BISD 18S/24) :

“[...] in favour of the early establishment of a mutually acceptable system of generalized, non-reciprocal and non-
discriminatory preferences beneficial to the developing countries in order to increase the export earnings, to
promote the industrialization, and to accelerate the rates of economic growth of these countries [...]"

“[...] that mutually acceptable arrangements have been drawn up in the UNCTAD concerning the establishment
of generalized, non-discriminatory, non-reciprocal preferential tariff treatment in the markets of developed
countries for products originating in developing countries [...]".

2 However, as stated by the Panel Report on EC-Preferences Case paragraph 7.82 : “..the Resolution 21(Il) itself did not
set up the details of the GSP arrangements although it did set out its objectives and principles. The Resolution
established a Special Committee on Preferences as a subsidiary organ of the Trade and Development Board, with
the express mandate to settle the details of the GSP arrangements...”

3 See Grossman, Gene M., & Sykes, Alan O. (2004). A Preference for Development: The Law and Economics of GSP. UC
Berkeley: International Legal Studies Program, pp. 1-2, available at : http:// escholarship.org/uc/item/6jn6q6gj,
last accessed : on 16 August 2010.



obligations”. Principally, Part IV of the GATT is considered as an “agreed statement”
between developing countries and developed countries.*

The objectives of the UNCTAD to establish a system of generalised, non-
reciprocal and non-discriminatory preferences is explained in the UNCTAD research
memorandum as follows:

“[...] in the relationship between developed and developing countries the most-
favoured-nation clause is subject to important qualifications. These qualifications
follow from the principle of a generalised, non-reciprocal, and non-discriminatory
system of preferences. Developed market-economy countries are to accord
preferential treatment in their markets to exports of manufactures and semi-
manufactures from developing countries. Only the developing suppliers of these
products should enjoy this preferential treatment. At the same time, developing
countries are required to grant developed countries reciprocal concessions [...]".5

According to Resolution 21 of UNCTAD II 1968, it was agreed that the objectives
of the GSP in favouring developing countries, should be dedicated to increase export
earnings, to promote industrialisation, and to accelerate economic growth.6 The
Enabling Clause 1979 was designed to facilitate trade of developing countries but not
to raise barriers to the trade of other contracting parties.” The non-reciprocal principle
is stipulated in Article 5 of the Enabling Clause 1979:

“[...] the developed countries do not expect reciprocity for commitments made by them

in trade negotiations to reduce or remove tariffs and other barriers to the trade of
developing countries [...]”.

The GSP is established based on the unequal relationship of economic
development between developing and developed countries.® The world’s economic
development disparities become obstacles to obtain the same concessions. Therefore,
it is difficult to apply the reciprocity principle in the unequal level. Beginning in the
1960s, developing countries expressed a demand for exceptional treatment, known as
"special and differential treatment".?

The philosophy of the UNCTAD establishment was rooted from the assumption
that the trade needs of a developing economic are substantially different from those
that have developed. Consequently, those unequal economic situations should not be
subject to equal rules. Applying the MFN clause to all countries regardless of their level
of development only complies with the formal conditions of legal equality but not with
the essence of equality itself. The MFN principle constitutes an “implicit”
discrimination against countries that lack economic capacity. The opening sentence of

+See Hudec, Robert E., 1987, Op. Cit,, pp. 55-56.

5 See United Nation, The Yearbook of the International Law Commission:Report of the International Law Commission on
the work of its twenty-seventh session, Document: vol. II, 5, May - 25 July 1975, Official Records of the General
Assembly, Thirtieth session, Supplement, No. 10, A/10010/Rev.1, 1975, wvailable at
www.un.org/law/ilc/index.htm, last accessed : September 2010.

6 See Commentaries on the ILC’s Draft Articles, see Report of the International Law Commission on the Work of its
Thirtieth session , 8 May - 28 July 1978, Official Records of the General Assembly, Thirty-third session,
Supplement No. 10, Doc. A/33/10 ILC Report), 2 Yearbook of the International Law Commission (1978), p. 59,
available at : http://untreaty.un.org/ilc/documentation/english/A_33_10.pdf, last accessed : 28 October 2010.
See also Grossman, Gene M., & Sykes, Alan 0. (2004).

7 See Paragraph (a) The Decision of the Contracting Parties of 25 June 1971 regarding Waiver: Generalized System of
Preferences.

8See  Commentaries Draft Articles on  most-favoured-nation clauses 1978, p. 59, available at
http://untreaty.un.org/ilc/texts/instruments/english/commentaries/1_3_1978.pdf, last accessed : 28 October
2010.

9 See Yanai, Akiko, The Function of the MFN Clause in the Global Trading System, Working Paper Series 01/02-No. 03,
APEC Study Center, Economic Cooperation Studies Departement Institutes of Developing Economies, JETRO,
March, 2002, available at : http://202.244.105.129 / English /Publish /Download /Apec/ 1863ra0000006alg-
att /1863ra0000006cgb.pdf, last accessed : 15 September 2010.



the General Principle Eight states that international trade should be conducted to
mutual advantage based on the MFN treatment. The recognition of the “development
needs of developing countries” requires that, for a certain period, the MFN should be
excluded in certain types of international trade relations to help the beneficiary
countries at least to have the capacity to pay the same concession.

Article 23 of the Draft Articles on MFN clauses 197810 regulates the MFN clause in
relation to the treatment under GSP regime, where it is stated that:

“[...] a beneficiary state is not entitled, under an MFN clause, to treatment extended

by a developed granting state to a developing third state on a non-reciprocal basis

within a scheme of generalised preferences, established by that granting state,

which conforms with a GSP recognised by the international community of states as a

whole or, for the state members of a competent international organisation, adopted

in accordance with its relevant rules and procedures [...]".11

Tariff Preferences are designed “to respond positively” to the “development,
financial and trade needs” of developing countries.!? The wording “to respond
positively” is interpreted by the Appellate Body on EC Preferences Case, based on the
assumption that developing countries have different economic and trade needs from
developed countries. Such special needs are met by developed countries through tariff
and other preferential treatment allowed under the Enabling Clause.!3

The current EU4 GSP is embodied in Council Regulation (EC) Number 732/2008,
which was applicable from 1 January 2009 to 31 December 2011. This scheme
consisted of a general arrangement and two special arrangements. The special
arrangements were designed based on “the various development needs of countries”
in “similar economic situations”. The general arrangement was granted to all
beneficiary countries that were not classified by the World Bank as high-income
countries and had not sufficiently diversified their exports.15

10 See Text adopted by the International Law Commission at its thirtieth session, in 1978, and submitted to the General
Assembly as a part of the Commission’s report covering the work of that session (at para. 74). The report, which
also contains commentaries on the draft articles, appears in Yearbook of the International Law Commission,

1978, vol. 11, Part Two, available at :
http://untreaty.un.org/ilc/texts/instruments/english/commentaries/1_3_1978.pdf, last accessed : in 17
September 2010.

11 See Commentaries on the ILC’s Draft Articles, see Report of the International Law Commission on the Work of its
Thirtieth session , 8 May - 28 July 1978, Offi cial Records of the General Assembly, Thirty-third session,
Supplement No. 10, Doc. A/33/10 ILC Report), 2 Yearbook of the International Law Commission (1978),
available at : http://untreaty.un.org/ilc/documentation/english/A_33_10.pdf, last accessed : 28 October 2010.
See also Grossman, Gene M., & Sykes, Alan 0. (2004).

12 See Article 3 paragraph (3) of Enabling Clause 1979 (L/4903).

13 See Julia Ya Qin, Defining Nondiscrimination Under The Law Of The World Trade Organization, available at
http://www.worldtradelaw.net/articles/qinnondiscrimination.pdf, last accessed: 27 August 2010.

14Since 1 December 2009, “[...] European Union has been the official name in the WTO as well as in the outside world.
Before that, “European Communities” was the official name in WTO business for legal reasons, and that name
continues to appear in older material. The EU is a WTO member in its own right as are each of its 27 member
states making 28 WTO members altogether. While the member states coordinate their position in Brussels and
Geneva, the European Commission — the EU’s executive arm alone speaks for the EU and its members at almost
all WTO meetings and in almost all WTO affairs. For this reason, in most issues, WTO materials refer to the “EU”
(or previously the legally official “EC”). However, sometimes references made to the specific member states,
particularly where their laws differ. This is the case in some disputes when an EU member’s law or measure is
cited, or in notifications of EU member countries’ laws, such as in intellectual property (TRIPS). Individual EU
members speak in committee meetings or sponsor papers, particularly in the Budget, Finance and
Administration Committee. Sometimes individuals’ nationalities are identified, for example the nationalities of
WTO committee chairpersons [...]”, available at : http://www.wto.org/english/thewto_e/countries_e/european_
communities_e.htm, last accessed in 13 November 2010.

15 See Recitals 7 Council Regulation (EC) Number 732/2008. “[...] Such instrument for instance such as the 1986 UN
Declaration on the Right to Development, the 1992 Rio Declaration on Environment and Development, the 1998
ILO Declaration on Fundamental Principles and Rights at Work, the 2000 UN Millennium Declaration, and the
2002 Johannesburg Declaration on Sustainable Development [...]".



As noted in Public Consultation, the EU GSP is essentially aimed to contribute to
alleviating global poverty, promoting sustainable development, and encouraging the
implementation of good governance in developing countries. It is reiterated in Recitals
2 of Council Regulation (EC) Number 732/2008, that the primary objective of the
GSP16 is to contribute to the reduction of poverty and the promotion of sustainable
development and good governance.l” It is widely accepted by economists that
economic growth generally reduces poverty. It creates the resources to increase
incomes and delivers benefits to the poor. When income increases, the prosperity of
people increases and poverty is eliminated.!8

Globalisation creates interdependency between states, especially in trade and
development.!? It shifts the pattern of the trade relationships between developed and
developing countries, where in the past their relationship was established as donor
and recipient countries. Developing countries see themselves in an unequal situation
and impose higher protectionism policies, obviously this impedes their full integration
into the global trading system. The EU's GSP plus is aimed to encourage developing
countries to fully participate in international trade and increase their export revenue.
This policy is established to support the implementation of sustainable development
and alleviate poverty in developing countries.2? The GSP is expected to reduce the
dependency of developing countries on exports of primary products and to promote
industrialisation.2!

Naturally, the GSP is not an obligation for developed countries. It is a voluntary
obligation which they can choose to adopt or not to adopt. Developed countries design
their GSP scheme individually under their national laws. Practically, preference-
grating countries impose various limitations on the product coverage and eligibility
criteria for beneficiary countries. For instance, the eligibility criteria in the general
arrangement of EU GSP are based on economic criteria, in this regard, the income
classification of the countries.

Generally, preference-granting countries, grant greater benefits or “more
favourable treatment” to the LDCs due to political and national interest considerations.
In fact, the establishment of eligibility criteria for beneficiary countries brings
implication of different tariff treatment. This raises the question whether the GSP
programme is truly “non-reciprocal” and “non-discriminatory”.22 According to Lorand

16 See Waiver of Generalized System of Preferences, Decision of 25 June 1971, BISD 18S/24 : “[...] Recalling that at the
Second UNCTAD, unanimous agreement was reached in favour of the early establishment of a mutually
acceptable system of generalized, non-reciprocal and non-discriminatory preferences beneficial to the
developing countries in order to increase the export earnings, to promote the industrialization, and to accelerate
the rates of economic growth of these countries [...]".

17 See Recitals 2 of Council Regulation (EC) Number 732/2008, “[...] The Community’s common commercial policy is to
be consistent with and to consolidate the objectives of development policy, in particular the eradication of
poverty and the promotion of sustainable development and good governance in the developing countries. It is to
comply with WTO requirements, and in particular with the GATT ‘enabling clause’ of 1979 according to which
WTO Members may accord differential and more favourable treatment to developing countries [...]".

18 See Winter, L Alan., McCulloch, Neil,, and McKay, Andrew., Trade Liberalization and Poverty: The Evidence So Far,
Journal of Economic Literature, Vol. XLII (March 2004) pp. 72-115. Winters, L. Alan,, Critical Perspective on the
Global Trading System and the WTO : The WTO and Poverty and Inequality, Volume I, An Elgar Reference
Collection, UK, 2007.

19 See Public Consultation exercise on the revision and updating of the European Union's scheme of Generalised System
of Preferences (the GSP scheme), available at :
http://trade.ec.europa.eu/doclib/docs/2010/march/tradoc_145972.pdf, last accessed : 27 September 2010.

20 See Factsheet, EC Generalised Scheme of Tariff Preferences (GSP) 2009-2011, Available at:
http://trade.ec.europa.eu/doclib/docs/2008/july/tradoc_139988.pdf, last accessed: 07 May 2010.

21 See Grossman, Gene M and Sykes, Alan O, European Communities - Conditions for the Granting of Tariff Preferences to
Developing Countries (WT/DS246/AB/R), American Law Institute, 2005.

22 See Julia Ya Qin, Op.cit.



Bartels, the EU GSP scheme was ambiguous. The GSP principle is legally binding under
the Enabling Clause, despite the fact the nature of GSP is “voluntary”.23

Along with the development on international trade, some preference-granting
countries have started to apply conditions?4 in their GSP scheme. These conditions are
politically used as a tool to compel developing countries complying with international
standards in order to accelerate their integration in the global trading system. The
compliance of such conditions would be rewarded by greater preferences. While, non
compliance towards such conditions would lead to punishment, such as suspension or
withdrawal.

The origin of GSP as a “non-reciprocal” programme resulted from developing
country demands.?5 The main issue raised in the EU Preferences case concerned the
“condition of non-discriminatory preferences”. In the submission, India argued that
the Enabling Clause imposed a non-discrimination obligation on preference granting
countries, which prohibited them from differentiating between beneficiary countries.
Differentiation was only allowed subject to the exceptions set out in the Enabling
Clause (more favourable treatment to LDCs).26

In the EC Preferences Case, the Appellate Body reversed the panel’s findings of
Paragraph 2(a) of the Enabling Clause and Footnote 3. The Appellate Body decision on
the EC Preferences Case stated that the preference-granting country shall grant
preferential tariffs to all similarly situated beneficiary countries based on the “non-
discriminatory” principle.2” Yet, for different reasons the Appellate Body upheld the
panel’s conclusion that the EU failed to demonstrate the measure challenged justified
under Paragraph 2(a) of the Enabling Clause.28

The simplification of the EU’s GSP is aimed to respond positively to special
development needs of developing countries consistently with the Enabling Clause. The
dynamic concepts of economic development influence the conception of GSP beyond
economic criteria. Trade preferences are not merely about trade, but it should also
consider social values such as human rights and environmental protection. For

23 See Bartels, Lorand, The Appellate Body Report In European Communities - Conditions For The Granting Of Tariff
Preferences To Developing Countries, WT/DS246/AB/R and Its Implications For Conditionality In GSP Programs,
available at : http://www.worldtradelaw.net/articles/bartelsgsp.pdf, last accessed : 2 March 2011.

24 See Mason, Amy M, The Degeneralizaton of the Generalized System of Preferences (GSP): Questioning the Legitimacy of
The US GSP, available at : www.law.duke.edu/shell/cite.pl ?54+Duke+L.+].+513+pdf, last accessed : January
2011. “[...] All GSP schemes condition preferences to some degree in the form of either “positive” or “negative”
conditionality. Positive conditionality is the practice of granting additional concessions to developing countries
that fulfil prescribed criteria; positive conditionality affects preferences offered to countries that are already GSP
beneficiaries. For instance, the EU provides additional reductions in GSP tariffs to countries that take prescribed
legislative steps to protect fundamental labour rights. In contrast, negative conditionality more commonly used
in GSP schemes denotes the withdrawal of concessions from countries that fail to comply with prescribed
criteria, or the refusal to grant concessions to such countries from the outset. As such, negative conditionality
affects the designation of beneficiary status. Virtually all conditions in the U.S. GSP scheme are origin neutral:
that is, the conditions, such as those conditioning GSP benefits on compliance with labour standards, apply to all
potential beneficiaries. Consequently, the conditions violate Article I:1 only if they are de facto discriminatory.
However, the precise meaning of de facto discrimination remains unclear. Developed countries might argue that
a measure is not de facto discriminatory if it merely imposes conditions that all countries are equally capable of
fulfilling or are even required to fulfil [...]".

25 See Grossman, Gene M., & Sykes, Alan 0. (2004), Op.cit.

26 See Ibid : “[...] According to India, when a nation grants a preference on a particular product, it must extend that
preference to all developing countries, subject only to the proviso that least-developed nations can receive
greater preferences. Because the drug-related preferences in the European scheme afford special benefits to
twelve enumerated beneficiaries that are not co-extensive with the set of least-developed nations, India
contended, the preferences failed the requirement of non-discrimination under the Enabling Clause and in turn
violated GATT Article I [...]".

27 See Appellate Body Decision on EC — Tariff Preferences, para 173, 190 (e), (g).

28 See European Communities — Conditions for the Granting of Tariff Preferences to Developing Countries, available at :
http://www.wto.org/english/tratop_e/dispu_e/cases_e/ds246_e.htm, last accessed : 27 Octobre 2010.



instance, nowadays development is associated with terms of environment, improved
social conditions, anti-corruption measures, and good governance practices. Moreover,
development and poverty eradication are major agenda items of the United Nations
Millennium Declaration. This declaration emphasises the importance of creating a
favourable and conducive environment at the national and global level to support
economic development and eliminate poverty. A practical example of a favourable
environment is clean bureaucracy and environmentally sound policies.2?

The development needs of developing countries grow more complex along with
globalisation. Among those various development needs, the EU as the GSP preference-
granting country considers the demand of sustainable development and good
governance as crucial and urgent for developing countries to guarantee that welfare is
delivered properly and the common needs of the people are fulfilled.

The basic concept of GSP is to reduce tariffs for developing countries to boost
their exports and improve their economic development. Yet, it is debatable by some
experts that the design of the GSP scheme delivers significant improvement for the
export earnings of developing countries. The obstacles of GSP utilisation do not only
come from the preferences-granting country but also from beneficiary countries.
Indeed, the GSP is the unilateral preference where all its policies are decided by the
preference-granting country, yet the beneficiary country also has the important role of
ensuring these preferences are properly utilised by its traders or any business actors.
It has to be noted that GSP is a kind of favour providing opportunities for beneficiary
countries to participate in the EU market. The benefits of the GSP are prominently
dedicated for the improvement of the economic growth of the beneficiary countries,
therefore, it needs the support and cooperation from the grantor and the grantee of
preferences to ensure this policy is utilised properly.

Some problems of the beneficiary country have been identified as factors that
impede GSP utilisation. It has been written in many references that corruption,
excessive formalities and procedures on export procedures, bureaucracy complexities,
insufficient infrastructures and lack of human resource availabilities aggravate the
problems faced by developing countries in economic development. The GSP should be
designed appropriately to address such problems.

Therefore, the EU as a preference-granting country is considering to revise the
GSP scheme to be more open and responsive towards such situation. The design of the
special arrangement is based on the incentive concept to encourage developing
countries to implement international standards of sustainable development and good
governance. Inherently, the special incentive arrangement is open to all developing
countries fulfilling certain criteria set out in the regulation.3?

Underlining the main objective of the GSP schemes is to assist developing
countries to benefit from trade and globalisation, in this regard, the scheme must be
compatible with the Doha Development Agenda programmes.3! Particularly, the
contribution of trade to sustain development and increase people’s quality of life.

29 See United Nations Millennium Declaration, Resolution adopted by the General Assembly, 18 September 2000,
available at : http://www.gtz.de/de/dokumente/ Milleniumsdeklaration.pdf, last accessed : on 14 September
2010.

30 See Communication rom The Commission to the Council, The European Parliament and the European Economic and
Social Committee Developing countries, international trade and sustainable development: the function of the
Community’s generalised system of preferences (GSP) for the ten-year period from 2006 to 2015.

31 See United Nations Millennium Declaration, Resolution adopted by the General Assembly, 18 September 2000,
available at : http://www.gtz.de/de/dokumente/ Milleniumsdeklaration.pdf, last accessed : on 14 September
2010.



The establishment of the GSP departing from the MFN principles should not
create new discriminatory measures by taking into consideration similarly situated
conditions and development needs. The GSP should not be used as a tool to raise
barriers to trade or create indirect concessions of the beneficiary country. Therefore,
Article 3 Paragraph (a) of the Enabling Clause stipulates “any differential and more
favourable treatment provided under this clause shall be designed to facilitate and
promote the trade of developing countries and not to raise barriers to or create undue
difficulties for the trade of any other contracting parties”.

There are some economic studies about utilisation of the GSP by developing
countries. In 2007, Janaka conducted a research in the Utilisation of the GSP in Sri
Lanka by comparing the utilisation of this preference under two schemes, i.e. US and
EU. His research uses qualitative analysis of utilisation rates across sectors and across
schemes (US and EU). Data collected is based on discussions made with stakeholders
(government officials of various departments/institutions, chambers/associations and
top exporters) in order to obtain their opinions on Sri Lanka’s performance under both
schemes. Janaka was assessing Sri Lanka’s performance under both schemes using a
number of variables rules of origin, product coverage, and awareness knowledge
among exporters, administration, and issuance of certificates. His study compares the
GSP scheme between the EU and US, and highlights the main features of both schemes.
The UNCTAD identifies some factors that affect utilisation of non-reciprocal
preferences, which include lack of security of access (unpredictable scheme),
insufficient coverage of products, lack of understanding/awareness of the preferences
available and conditions, lack of capacity to supply and non-trade related
conditionality.32 In his research, Janaka used utilisation rate and utility rate. Utilisation
rate is the ratio between imports that actually receive preferential treatment and
those that are covered by the scheme. Utility rate is the ratio of the value of imports
that receive preferences to all dutiable imports (covered or not). Since the research
conducted by Janaka is focused on non-GSP related problems affecting exports in
general and relating to supply side capacities of a country, therefore, he concludes that
awareness of GSP schemes, and administration and issuance of certificates are not a
significant problem in the utilisation of preferences.33

In 2006, Candau et al conducted economic studies on trade-preference
utilisation. According to their research, the EU preferences are not fully utilised by
developing countries, especially in Sub-Saharan Africa. To benefit from a preferential
scheme, the beneficiary countries need to comply with several technical and
administrative requirements, such as providing a certificate of the origin of the
products. The benefits of preferential agreements are not granted automatically,
costless nor unconditional. They found significant dependency on the EU preferences
by a limited number of African and Caribbean countries and improved utilisation of
tariff preferences facilities. They also address issues of under-utilisation in the EBA
initiative by South-Asian LDCs. They argue that the main reason for under-utilisation is
the constraint imposed by the rules of origin on textile and clothing exports (the
foremost export specialisation of South-Asian LDCs).

32 See UNCTAD (2001); See also Wijayasiri, Janaka, Utilization of Preferential Trade Arrangements: Sri Lanka’s Experience
with the EU and US GSP Schemes, Asia-Pacific Research and Training Network on Trade, Working Paper Series, No.
29, January 2007, Published in International Economic Series No.8, IPS, Colombo, 2007, Presented in “Third
ARTNeT Consultative Meeting of Policy Makers and Research Institutions” Macao, China 1-2 November, 2006,
available at : http://www.unescap.org/tid/artnet/pub/wp2907.pdf, last accessed : 1 February 2011.

33 See Wijayasiri, Janaka, (2007), Op.Cit.



As a contractual non-reciprocal preference, the Cotonou Agreement has played a
significant role for Sub-Saharan African countries. The strongest dependency on the
EU preferences is found in non-LDC Caribbean and Sub-Saharan African countries.34 In
addition, Candau et al. previously studied the utilisation rate of preferences in the EU
from an economic perspective. They analysed how effective the EU's preferential
agreements were to improve market access of the beneficiary countries. Candau et al.
conclude that utilisation appears weak under the GSP for textile and clothing, and most
of all for EBAs for the same products. In addition, restrictive rules of origin are
considered as the major constraint that undermines such utilisation of preferences.3s
Under the EU GSP Scheme, Indonesia is included as a beneficiary country of general
arrangement. Indonesia is entitled to the facility as regulated under Section 1 Article
636, Indonesia received sector graduation on Section IX” Wood and articles of wood;
wood charcoal; cork and articles of cork™?. Pursuant to Article 13 of the current GSP
Scheme Indonesia also granted section graduation3® on Section II1,3° which covered
“animal or vegetable fats and oils and their cleavage products, prepared edible fats,
animal or vegetable waxes” have been removed. It has to be noted that approximately
40% of EU imports come from developing countries. In this regard, the EU has
absorbed one fifth of developing country exports.40

According to the mid-term evaluation of the EU’s GSP, about 45.50 % of
Indonesia’s exports enter into the EU under the duty free of the MFN tariffs; 20.93%
pay a positive MFN tariff; 11.54% under duty free of the GSP scheme; and 17.18 pay a
positive tariff under the GSP Scheme. Total imports from Indonesia are 11,183.20
million euros.*! In 2005, Indonesia was included in the big three countries that have a
large amount of exports under the GSP scheme. It approximately covered an amount of
5% of EU imports under the GSP scheme after India with 11.8% and China with 35.8%,
respectively.#2 According to statistical data from 2008, of the twenty top importer
countries under the GSP Scheme, Indonesia was placed in sixth position.3 In 2008, the
utilisation rates of GSP by Indonesia reached 60.8%.44

34 See Candau, Fabien, Jean, Sébastien, What Are EU Trade Preferences Worth for Sub-Saharan Africa and Other
Developing Countries?, May 3, 2006, JEL Codes: F13, N77, available at
http://www.hubrural.org/pdf/candau_jean_eu_preferences.pdf, last accessed : 23 March 2011.

35 See Ibid.

36 Available at : http://trade.ec.europa.eu/doclib/docs/2008/july/tradoc_139963.pdf, last accessed : 12t March 2011.

37See  Factsheet EC Generalised Scheme of Tariff Preferences (GSP) 2009-2011, available at
http://trade.ec.europa.eu/doclib/docs/2008/july/tradoc_139988.pdf, last accessed : 12 Octobre 2010.

38 See Annex | : Beneficiary countries and territories of the Community’s scheme of generalised tariff preferences of Council
Regulation (EC) Number 1236/2009, available at : http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0]J:L:2009:332:0038:0045:EN:PDF, last accessed : 12 March 2011.
See also http://trade.ec.europa.eu/doclib/docs/2009/april/tradoc_143050.pdf.

39See Table of list rules applicable to products (following the classification in the CN), available at
http://ec.europa.eu/taxation_customs/customs/customs_duties/rules_origin/nonpreferential/article_1622
en.htm. See also http://www.eds-destatis.de/en/method/download/cnen03.pdf.

40See GSP: The new EU preferential terms of trade for developing countries, MEMO/05/43, Brussels, 10 February 2005,
available at : http://www.subel.be/myDocuments/01/001/004/gsp_eu_com_memo-06-43_050210_el.pdf, last
accessed : 23 December 2010.

41See Center for the Analysis of Regional Intergartion at Sussex, Mid-term Evaluation of the EU’s Generalised System of
Preferences: Appendices to the Final Report, Table A.3: Share of Each Regime in Total Country Exports (2008), p.
17, available at : http://trade.ec.europa.eu/doclib/docs/2010/may/tradoc_146195.pdf, last accessed : 12 March
2011.

42See GSP: The new EU preferential terms of trade for developing countries, MEMO/05/43, Brussels, 10 February 2005,
available at : http://www.subel.be/myDocuments/01/001/004/gsp_eu_com_memo-06-43_050210_el.pdf, last
accessed : 23 December 2010.

43See http://trade.ec.europa.eu/doclib/docs/2010/march/tradoc_145946.pdf, last accessed : 12 March 2011.

4See Addendum, Notification by the European Communities, Generalized System of Preference, available at :
http://trade.ec.europa.eu/doclib/docs/2009/april/tradoc_143051.pdf, last accessed : 12 March 2011.



In 2002, Indonesia was the most important beneficiary among ASEAN members,
with preferential imports in the EU of approximately €3 billion Euros. 4> According to
Cuyvers and Verherstraeten, the utilisation rate is a significant indicator to measure
the success of a preferential scheme. They define utilisation as the imports receiving
preferential treatment as a share of imports eligible for receiving such preferences
under the GSP in a certain year. Therefore, the utilisation rate indicates how well the
potential benefits of the GSP scheme are fully “utilised” by beneficiary countries.4¢
Wulf and Sokol define the utilisation rate as a ratio of imports receiving preferences to
eligible imports.*” According to the Delegation of the European Union to Indonesia,
almost 40% (around €4.9 billion Euros) from the total imports from Indonesia (€13
billion Euros in 2007) are qualified under the GSP scheme.

The GSP exists on behalf of demands from developing countries to obtain “fair”
treatment based on economic development disparities. The EU GSP was established
under exemption of international trade principles of MFN and derogation of common
customs tariffs. It reflects how this system has been given a prominent place within
international trade relations. In the Report of the International Law Commission on
the work of its thirtieth session the measures to increase the utilisation of preferences
are mentioned*s:

“[...] Efforts should be made by all preference-giving countries and beneficiary
countries to increase, as much as possible, the degree of utilisation of the different
schemes of generalised preferences by all appropriate means. In this connection,
developed countries should make efforts to give technical assistance to countries
benefiting from generalised preferences, particularly to the least advanced
countries, to enable them to draw maximum advantage from preferences [...]".

Many scholars characterise GSP as a “grant, gift, autonomous right, unilateral
action, non-obligatory policy, or optional policy”, which is provided by developed
countries for developing countries. Scholars identify these terms as the weakness of
GSP. Preference-granting countries can change or review their policies on such system.
Therefore, GSP is considered as an unstable and unpredictable system.

Nowadays, the EU is developing its GSP based on the stability principle,
predictability, objectivity, and simplicity. The EU argues that its GSP reform is aimed to
improve its system for it to be more effective, efficient, and to give more benefit to
development in developing countries. This is justified under Paragraph 3 (c) of the
Enabling Clause “to respond positively” to development needs of developing country.
Development needs of developing country must be taken into account as a dynamic
variable.

Preference-granting countries set out some requirements to be fulfilled by
traders from developing countries in order to get benefits. Most of these requirements
relate to trade facilitation, rules of origin, export-import formalities, custom and duties
regulations and others non-tariffs barrier.

Based on EU data from 2008, Indonesia only has a 60.8% utilisation rate of GSP.
It has shown that Indonesia cannot fully utilise the GSP benefits. This research takes a
different perspective about how developing countries, in this term Indonesia, utilise

45 See Cuyvers, Ludo and Verherstraeten, Stijn, The EU’s Generalized System of Preferences and its ASEAN beneficiaries:
a success story?, CAS Discussion paper No 47, December 2005, available at
http://webh01.ua.ac.be/cas/PDF/CAS%2047.pdf, last accessed : 12 March 2011.

46 See Ibid.

47 See Wulf, Luc De., Sokol, Jose B., Customs Modernization Handbook, The World Bank, Washington, 2005.

48 See Commentaries on the ILC’s Draft Articles, see Report of the International Law Commission on the Work of its
Thirtieth session , 8 May - 28 July 1978, Official Records of the General Assembly, Thirty-third session,
Supplement No. 10, Doc. A/33/10 ILC Report), 2 Yearbook of the International Law Commission (1978), p. 64.



the “gift” from the EU. Since, GSP has some weakness for instance the unstable scheme
that might be changed or reviewed periodically. It will be examined how Indonesia
prepared its trade system and policies to cope with this matter. Hence, this research is
focused on how government trade institutions in Indonesia established its trade policy
to support Indonesian traders to maximise EU GSP utilisation. According to the context
of the study presented above, we have raised three questions in this research, as
follows:

1. How does the Association of Southeast Asian Nations (ASEAN) trade facilitations
policies support the utilisation of the European Union’s Generalised System of
Preferences in Indonesia?

2. What are the trade policies of the Indonesian Government in maximising utilisation
of the European Union’s Generalised System of Preferences scheme?

3. Does the European Union’s Generalised System of Preferences affect implementation
of good governance in the bureaucracy of Indonesia’s foreign trade policies?

The research methodology has a juridical normative approach. Data used in this
research is secondary data in the form of related documents and archives. The
research will identify data systematically in order to answer the problems. Secondary
data will be divided into primary legal material, secondary legal material, and tertiary
legal material. The primary legal material of research uses relevant references of EU
law and regulations, Indonesian law and government regulations in trade policies,
relevant international law, DSB decisions, other WTO legal texts, jurist doctrines and
other legal documents. The secondary legal material of research uses textbooks, law
journals, articles, working papers, papers presented at conferences, seminars,
workshops, news, public hearings, press releases, other relevant documents,
interviews with Indonesian Government Institutions related to trade and online
research. Tertiary legal material covers news, articles from magazines or newspapers.
Interviews with some stakeholders in the institution trade in Indonesia were
conducted as primary data. The method to analyse the data is a qualitative descriptive
in order to answer the problem statement of the research.
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CHAPTERII
Principle of most favoured nation

This chapter will focus on the non-discrimination principle in the World Trade
Organization. The non-discrimination principle is the core principle in establishing
liberalisation of the trading system. The objectives of the Marrakech Agreement are to
direct the substantial reduction of tariffs and other barriers to trade and to eliminate
discriminatory treatment in international trade relations. The non-discrimination
principle of the General Agreement on Tariffs and Trade (GATT) 1947 is divided into
two treatments, which are the Most Favoured Nation Treatment and National
Treatment. The non-discrimination principle was embodied in Article I:1 of the GATT
1947. The National Treatment was embodied in Article Il of the GATT 1947 and aimed
to reduce trade barriers and the practice of protectionism by member states. Under
the National Treatment clause, member states are obliged to treat the “like products”
from any other contracting parties in the same way as its own “like product”. These
principles of non-discrimination become the main spirit in promoting free and fair
trade in the multilateral trading system. However, there are still some issues regarding
the implementation and interpretation of the non-discrimination principle by the WTO
member states on their national regulations.

I. General overview of the basic principles of WTO.

The existence of the economic development gap among WTO member states
cannot be abandoned by forcing equal rules and equal treatment. The integration of
the global trading system should be deemed as a need for global understanding and
global cooperation between rich and poor countries. Peter Sutherland, former WTO
Director General, highlights the WTO as a tool “to achieve greater measure of equity”
and to assist “marginalised country” efforts to participate in the global trading system.!
The importance of achieving “a greater measure of international equity” was deemed as
recognition of inequality in international trade relations. Taken from the words of
Henri-Dominique Lacordaire "entre le fort et le faible, entre le riche et le pauvre, entre le
maitre et le serviteur, c'est la liberté qui opprime et la loi qui affranchit"? to take those
differences into “equity” it is necessary to enforce a set of rules that recognises the
existence of a gap between two different conditions. These rules must make it possible
to facilitate inferior parties to afford the same opportunities in the global trading
system with “positive discriminatory treatment” according to their special needs.

International trade policy started being designed after Second World War
through international negotiations from 1946 to 1948. Starting with the Atlantic
Chapter that was concluded between the US and United Kingdom in 1941, which laid
down post-war economic order. The Atlantic Charter led to the enactment of the
United States-United Kingdom Lend-Lease Agreement of February 1942 and the US
“Proposed Charter” of December 1945. It should be noted that within those
agreements there was no clue that the “provisions of special and differential
treatment” should be granted to the developing country in the sphere of international
trade policy.3 The objective of the Atlantic Charter was to carry out “the enjoyment by

1 See Peter Sutherland, 1997; Van den Bossche, Peter., The Law and Policy of the World Trade Organization, Text, Cases
and Materials, Cambridge University Press, United Kingdom, 2005, p. 35.

2 See Henri-Dominique Lacordaire, 1835 Conferences at the Notre Dame in Paris; Van den Bossche, Peter., 2005, Op. Cit,,
p.37.

3 See United States considers that the special treatment of developing countries would be included in the Economic
Development Sub-Commission of the United Nations and Social Council and by institutions such as the World Bank,
not in the area of trade policy.
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all states, great and small, victors and vanquished, of access, on equal terms, to the
trade and raw materials of the world which are needed for their prosperity”. In this
regard, it seems that the early drafting of international trade policy in the post-war
period was based on one-package rules applied for all countries without considering
the various development stages and economic needs in every country.*

The history of GATT can be traced back to after Second World War. The GATT
was not an organisation but only an international treaty in trade. After Second World
War, the States intended to establish a new economic order aimed to eliminate the
tension between states in international trade. From 1 to 22 July 1944, a conference
was held by the United Nations Monetary and Financial Conference, known as the
Bretton Woods conference. This conference was held at the Mount Washington Hotel,
located in Bretton Woods, New Hampshire in the US, and was attended by the 44
nations. The conference mainly established the new order of world economics on
monetary and financial issues. Although trade was not included as the main agenda,
the conference recognised the need to establish an institution to govern international
trade.> The Bretton Woods conference also established modern institutions for
international commerce including the International Monetary Fund (IMF), the General
Agreement on Tariffs and Trade (GATT) and the International Bank for Reconstruction
and Development (IBRD).

The GATT was signed as the foundation of establishing the international
organisation of trade. Therefore, in 1947 the United Nations Conference on Trade and
Employment, held in Havana, Cuba, known as the Havana Charter, established the
International Trade Organization as a multilateral trade organisation. Eighteen
countries joined the preparatory committee that held four meetings to draft the
Havana Charter from October 1946 to March 1948.¢ The United Nations Conference on
Trade and Employment or the Havana Charter consists of 106 Articles and 16 annexes.
It contains employment and economic activity, economic development and
reconstruction, commercial policy?, an inter-governmental commodity agreement, and
International Trade Organization.8 The establishment of the Havana Charter is in
accordance with the objectives of the United Nations as set forth in Article 559 of its
Charter, particularly the attainment of higher standards of living, full employment and
conditions of economic and social progress and development.l0 A majority in the

4 See Hudec, Robert E., Developing Countries in the GATT/WTO Legal System, Rowman & Littlefield, Cordell Hull
Institute, Washington, DC, Gower Publishing Company Limited, UK, 1987, p. 20, available at
http://lawweb3.law.umn.edu/uploads/hy/Jz/hy]zgliHRF7Q3VUx-XRBZQ/wto-trachtman.pdf, last accessed : 17
April 2011.

5 See Van den Bossche, Peter., 2005, Op. Cit, p. 37.

6 See World Trade Organization, World Trade Report 2007: Sixty Years of The Multilateral Trading System: Achievements
And Challenges, p. 180, para. 4, Available at : http://www.wto.org/english/res_e/booksp_e/anrep_e/wtr07-
2d_e.pdf, last accessed : October 2010.

7 It covers tariffs, preferences, and internal taxation and regulation, quantitative restrictions and related exchange
matters, subsidies, states trading and related matters, general commercial provisions, special provisions,
restrictive business practices.

8 See The United Nations Conference on Trade and Employment, known as Havana Charter, held At Havana, Cuba From
21 November 1947, to 24 March 1948, Final Act and Related Documents, Available at
http://www.wto.org/english/docs_e/legal_e/havana_e.pdf, last accessed : October 2010.

9 See Article 55 Charter of United Nation, Available at http://www.un.org/en/documents/charter/chapter9.shtml. With
a view to the creation of conditions of stability and well-being which are necessary for peaceful and friendly
relations among nations based on respect for the principle of equal rights and self-determination of peoples, the
United Nations shall promote: a) higher standards of living, full employment, and conditions of economic and social
progress and development; b) solutions of international economic, social, health, and related problems; and
international cultural and educational cooperation; and b) universal respect for, and observance of, human rights
and fundamental freedoms for all without distinction as to race, sex, language, or religion.

10 See Chapter I Article 1 Purpose and Objective of the United Nations Conference On Trade and Employment, Available
at http: //www.wto.org/english/docs_e/legal_e/havana_e.pdf, last accessed : October 2010.
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United States Congress rejected the Charter. Further, several business groups in the US
judged the Charter as not being part of the topic. This judgment was based on the
contents of the Charter, which covers some matters indirectly related to trade, such as
employment and antitrust. Others were concerned that foreign investment was
insufficiently protected under the Charter.11

The Havana Charter was the standpoint to facilitate the birth of the ITO as an
international trade organisation with a legal personality. As noted by Hajnal, ITO has
an organisational infrastructure to administer, apply, develop, and enforce the detailed
and extensive substantive obligations contained in the Havana Charter. The
substantive contents of the Havana Charter are related to employment, economic
development and reconstruction, commercial policy, restrictive business practices,
investment and intergovernmental commodity agreements.!2

The organisational organ of ITO as stipulated in the Havana Charter, is similar
to the WTO, which consists of governance, decision-making, and dispute settlement. As
noted by Hudec, “the ITO represented a new idea in international economic affairs, the
idea that the governments of the world, by acting together in concerted rule-making
activity, could shape the international trade environment in which their economies
would operate”.13 Decision making in ITO was performed by the plenary Conference
and the eighteen members Executive Board by simple majority vote including
amendments to the Charter. The dispute settlement in the Havana Charter aimed to
settle disputes between states. Based on the dispute mechanism, any complaint from
the member states was submitted to the political organs of the organisation for
investigation. In the dispute mechanism, ITO only concluded the final word on
economic and financial questions. While concerning pure questions of law, an advisory
opinion can be requested from the International Court of Justice (IC]J). The
enforcement of dispute settlements in ITO is carried out based on the authorisation of
sanctions on a limited and compensatory basis.!#

There are six objectives of the Havana Charter as stated in Article 1 of the
charter. The first objective is to assure a large and steadily growing volume of real
income and effective demand, to increase the production, consumption and exchange
of goods, and thus to contribute to a balanced and expanding world economy. The aims
are related to international trade flows and international economic balance. The
second objective is to foster and assist industrial and general economic development,
particularly of those countries, which are still in the early stages of industrial
development, and to encourage the international flow of capital for productive
investment.1s

The third objective is related to equality for all countries on access to the
markets, products, and productive facilities, which are needed for their economic
prosperity and development. This implies reducing trade barriers between states and
contains the principle of non-discrimination. The fourth objective is to promote, on a
reciprocal and mutually advantageous basis, the reduction of tariffs and other barriers
to trade and the elimination of discriminatory treatment in international commerce.1¢

The fifth objective is to increase trade and economic development opportunities,
to abstain from measures, which would disrupt world commerce, to reduce productive

11See World Trade Organization, World Trade Report 2007, Op. Cit., p. 180.

12 See Hajnal, Peter I, International Information : Documents, Publications and Electronic Information of International
Organizations, Volume 2, Second Edition, Libraries Unlimited, Inc, USA, 2001, p. 74.

13 See Hudec, Robert E., 1987, Op. Cit, p. 23.

14 See Hajnal, Peter [, 2001, Op. Cit, p. 74.

15 See Havana Charter, 1948.

16 See Ibid.
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employment, or retard economic progress. The sixth objective is to promote mutual
understanding, consultation, and co-operation in the solutions of problems relating to
international trade in the fields of employment, economic development, commercial
policy, business practices, and commodity policy.1”

Related to trade and economic development, the ITO negotiations are split into
two major factions, developing countries and the US that was supported by some
developed countries. Developing countries struggled to get recognition of “legitimate
reasons” to depart from the general principle due to the inequality of economic
development. In order to limit the scope and application of the exception or special
treatment granted to developing countries, the US and developed countries proposed
“additional substantive criteria”. For instance the graduation system, preferential rules
of origin, withdrawal system and other conditions of preferences refer to trade policy
objective of the preference-granting country. As noted by Hudec, GATT included
Article 13 of ITO concerning “infant-industry exceptions for tariffs and quantitative
import restrictions”, on the other hand, the US did not agree to include Article 15 of
ITO which permitted new preferences for developing countries. The US argued that
this provision was one of its major concessions. In this regard, the US was unwilling to
grant the concession without any reciprocal concession. However, due to the failure of
the ITO, the negotiations held during the establishment of ITO did not produce any
agreement relating to specific policies for developing countries.18

After the Havana Charter completed in March 1948, the signatories had to ratify
the Charter by the approval of their legislative body. To be in effect, the charter
required approval from the majority of the signatory nations. However, most
signatories decided to wait for the United States Congress to ratify the charter before
sending it to their legislative bodies for approval.l® The Havana Charter was signed by
53 countries on 24 March 1948, but for various reasons, the charter never came into
force.20 As noted by Hajnal, the domestic political situation, which occurred in the
United States and Great Britain at that time, had caused ratification in their national
legislatures to fail.2! The differences concerning the substantive of the charter, the Cold
War, and increasing socialism in Western Europe, were also allegedly the cause of the
ITO failing to come into force.22

From the beginning of its establishment, the GATT was not intended to be an
organisation because the GATT was established as a provisional agreement until the
ratification of the ITO Charter.23 The GATT 1947 only served as a trade agreement
until the ITO came into force.24 In other words, when the ITO came into effect the
GATT would not prevail.25 The United States Congress assigned the United States
negotiators during 1947 to "tentatively agree to draft GATT clauses”, which seemed to

17 See Ibid.

18 Hudec, Robert E., 1987, Op. Cit, pp. 23-24.

19 See Kaplan, Edward. S, American Trade Policy, 1923-1995, Greenwood Press, Unites States, 1996, p. 53.

20 See Havana Charter for an International Trade Organization, Havana, 24 March 1948, Available at
http://www.wto.org/english/docs_e/legal_e/havana_e.pdf. The conditions for the entry into force of the Havana
Charter, set forth in its article 103, were not fulfilled within the prescribed time-limit. No instrument of acceptance
was deposited with the Secretary-General. For the text of the Havana Charter, see United Nations Conference on
Trade and Employment, Final Act and Related Documents, E/CONF.2/78,United Nations publication, Sales No.
1948.11.D.4. Available at http://treaties.un.org/doc/Publication/MTDSG/Volume%?201/Chapter%20X/X-1-b.en.pdf

21 See Hajnal, Peter I, 2001, Op. Cit, p. 74.

22 See Alzamora, Cecilia, "The Question of Non-trade Issues in the WTO from a Developing Country Perspective" (2004).
LLM Theses and Essays. Paper 3, pp. 12-17, Retrieved on September 2010 from
http://digitalcommons.law.uga.edu/cgi/viewcontent.cgi?article=1002&context=stu_llm

23 See World Trade Organization, World Trade Report 2007, Op.Cit. 180.

24 See Hudec, Robert E., 1987, Op. Cit,, P. 24.

25 See World Trade Organization, World Trade Report 2007, Op.Cit. 180.
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imply an organisation. To ratify the Havana Charter it was necessary to get approval
from the Congress, but according to the 1945 Act, the President does not have any
authorisation to enter into agreement for an international organisation. The President
only has authorisation to enter into agreement to reduce tariffs and other restriction
trade. Therefore, the United States Congress disagreed with the organisational clauses
in the GATT because it would exceed the authority of the President in conformity with
the Act or, in other words, it would be included as executive infringement on the
congressional domain because of the authority given to the President over tariff
policies under the Regional Trade Agreement (RTA) programme.26 The United States
Congress declared that the GATT was an organisation that came under the Congress’s
authority, and that the president had exceeded his constitutional authority.2” This was
one of the main reasons why the United States negotiators redrafted the general GATT
clauses to eliminate the suggestion of an organisation.28

Finally, in April 1949 the charter was sent to the House Committee on Foreign
Affairs. In this regard, numerous hearings were held, but unfortunately, Truman’s
request for a joint resolution permitting US participation in the ITO failed in the
committee. This is one of the reasons why the charter did not get any approval from
the Congress, because it never had the opportunity to be voted by the entire House.2?

In addition, the other reason behind the absence of approval from Congress of
the ITO Charter was the domestic political situation. In 1948, the US Congress returned
to be dominated by the Republicans, while the Presidency remained a Democratic
Party. The US Congress rejected the ITO Charter as the Charter would threaten its
national sovereignty in trade policy. Under this political pressure where the opposition
had a very strong position in the Congress, President Truman, did not send the
proposal to Congress.3? Therefore, by the end of 1950 President Truman announced
that "he would not resubmit the proposal of ITO to the Congress to get approval". This
statement terminated the chance of ITO to come into existence.3! According to Jackson,
the irony of the situation was that the United States was the initiator to develop the
Havana Charter.32 With the United States, the decision not to ratify the ITO caused a
domino effect where other states also re-considered ratifying it. As noted after Second
World War, the US held a strong economic position and an international trade
organisation without US participation was considered as nonsense.33 After the ITO
never came into existence, the GATT became the founding document for an
international institution.3* The GATT had its function as a de facto international
organisation of international trade.35 Hudec notes, after the failure of ITO, the GATT
1947 tended to approach the perspective of the US.3¢

During ITO negotiations, the US submitted a draft resolution to the Economic

and Social Council, which did not include any particular provisions, related to the
developing country. The Economic and Social Council made a very significant
recommendation that it is important to “take into account the special conditions which

26 See Kaplan, Edward. S, 1996, Op. Cit, p. 53.

27 See Ibid,

28 See Jackson, John Howard, The World Trading System : Law and Policy of International Economic Relations, Second
Edition, Massachussetts Institute of Technology, USA, 1997, pp. 37-38.

29 See Kaplan, Edward. S, 1996, Loc. Cit, p. 53.

30 See Mshomba, Richard E., Africa and the World Trade Organization, La Salle University, Philadelphia, 2009.

31 See Kaplan, Edward. S, 1996, Loc. Cit, p. 53.

32 See Jackson, John Howard, 1997, Op. Cit, pp. 37-38.

33 See Choi, Byung- il and Howe, Brendan M, International Negotiations : Theory and Practice, Jang-Hee Yoo Series on
International Studies, Volume 5, Ewha Womans Press, Seoul, Korea, 2007, p. 106.

34 See Kaplan, Edward. S, 1996, Loc. Cit, p. 53.

35 See Yong-Shik Lee, Reclaiming Development in the World Trading System, Cambridge University Press, USA, 2006, p. 15

36 See Hudec, Robert E., 1987, Op. Cit, p. 25.
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prevail in countries whose manufacturing industry is still in the initial stages of
development".37 However, the US abandoned the recommendations by proposing the
“Suggested Charter” without accommodating particular provisions for developing
countries.38 The US argued that special treatment for developing countries under legal
exception would not give them any extra “favour” or “assistance”, in this regard, legal
exception to distort the market was not an advantage.3® The US approach was based on
the global economic and political policy, in order to reduce trade protection generally
and to eliminate discrimination. Concerning the elimination of discrimination, the US
had an agenda to eradicate trade preferences based on colonial ties. Furthermore, the
US had most advantages from export under international globalisation.4?

According to Hajnal, during the review session in 1954-1955, the contracting
parties of the GATT attempted to create the Organization for Trade Cooperation or
“OTC” aimed to administer the GATT 1947. The contracting parties realised that GATT
needed an institutional structure to support its operation. The OTC was designed as an
international organisation with a legal personality, so it had the legal capacity to enter
into agreement with other intergovernmental organisations. The OTC agreement was a
separate legal instrument, which exclusively contained institutional and procedural
provisions. In the OTC agreement there were provisions on the organisational
structure consisting of the secretariat, and executive and administrative organs which
would be able to carry out many functions of the GATT.4! In the area of decision
making, it was exercised by seventeen members of the Executive Committee. The
Plenary Assembly with a two third majority vote elected the member of the Executive
Committee. The Eisenhower administration supported*? the OTC, which was designed
as a substitute for the ITO. Principally, the OTC had no authority to amend the GATT
1947 or to create any decision that would have the effect of imposing a new obligation
on a Member.*3 However, once again, Congress refused to give approval.#* Therefore,
OTC also ended and never came into existence*> and the GATT became the only
multilateral instrument governing international trade from 1948 until the WTO was
established in 1995.46

37 See Ibid., p. 20.

38 See [bid., p. 21.

39 See Ibid., p. 25

40 See Ibid., p. 21.

41 See Kaplan, Edward. S, 1996, Op. Cit, p. 54. See also Hudec, Robert E., 1987, Op. Cit, p. 33.

42 At President Eisenhower's direction, Assistant Secretary of State Samuel Waugh, a Nebraska banker, signed the OTC
agreement for the U.S. Though legally it was probably unnecessary for Eisenhower to submit OTC to Congress, he
did it, as Secretary of State John Foster Dulles said, as a matter of courtesy. Moreover, the President knew that
congressional blessing for OTC would have a psychological effect throughout the world, i.e., it would prove that not
only the U.S. President but the U.S. Congress wanted a permanent policy of free world trade. Eisenhower said:
"Failure to assume membership in the Organization for Trade Cooperation would strike a severe blow at the
development of cooperative arrangements in defence of the free world.” At the moment, OTC is stalled in House
and Senate committees, and neither Democrats nor Republicans are pushing it. The high-tariff bloc and the
protectionists are leagued with a group with a vague fear that the U.S. could eventually lose part of its sovereignty
through OTC. Some opponents have incorrectly likened OTC to the sweeping International Trade Organization, or
"World New Deal," which President Truman proposed to Congress in 1949 but withdrew in the face of opposition.
OTC has also been denounced as "socialism,” even though (by lowering trade barriers) it would not increase, but
actually reduce, Government intervention in trade. Another charge is that the U.S. is handing over to foreign
countries the power to set U.S. tariffs. To this, President Charles P. Taft of the businessmen's Committee for a
National Trade Policy retorted: "Outright misrepresentation and dangerous nonsense.", Available at The Fight Over
GATT, http://www.time.com /time/magazine/article/0,9171,807211,00.html.

43 See Hajnal, Peter [, Op. Cit, 2001, p. 76.

44 See Kaplan, Edward. S, Op. Cit, 1996, p. 54.

45 See Hajnal, Peter |, Loc. Cit, 2001, p. 76.

46 See The GATT years: from Havana to Marrakesh Available at
http://www.wto.org/english/thewto_e/whatis_e/tif e/fact4_e.htm#rounds, last accessed : November 2010.
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Although the establishment of an international organisation of trade met a
failure once again, the contracting parties did not give up and continued trying to make
reforms. In the GATT reviews session, the participating governments made three basic
changes whereas one of these basic changes had significant meaning for the
developing countries. The first basic change was the agreement to re-write Article
XVIII that contained the infant-industry exceptions. This provision supported the
opportunity of infant industries to grow especially in developing countries. The second
major change concerned the use of quantitative restrictions by developing countries in
times of balance-of-payments difficulties. The Contracting Parties agreed on provisions
that were more flexible in order to help developing countries face a balance-of
payments crisis. The third modification was a further attempt to accommodate the
special needs of developing countries.*’

According to Hoekman, the WTO has some differences with GATT, where the
WTO as an international organisation has a legal personality and has its own
organisational structure where all of its members bind to dispute settlement
procedures. In addition, the WTO also provides a mechanism for accession of new
members, in this regard, the WTO can develop and play an important role in the
international trading system.8

The objectives of GATT are to reduce barriers to trade, to bind tariffs, and to limit
the use of certain trade barriers, such as quotas. The negotiating parties agreed that
substantial tariff cuts could only be achieved if certain exceptions were included in the
structure of trade rules, in order to embody this arrangement, therefore GATT
provisions provided several exemption clauses.®®

The GATT has a long negotiating history due to the dynamic changes of world
economics and the continued increase in members from developing countries that
acceded to the GATT. The history of GATT can be traced back to the successive rounds
of negotiations, which led to new schedules of tariff concessions and new
commitments towards greater liberalisation. Since the establishment of the GATT until
the Marrakech Agreement, eight negotiating rounds have taken place. The first six
rounds of negotiations focused on reducing tariffs. These six negotiating rounds are
the Geneva Round (1947), the Annecy Round (1948), the Torquay Round (1950), the
Geneva Round (1956), the Dillon Round (1960-1961) and the Kennedy Round (1964-
1967). The seventh round held in Tokyo, known as the Tokyo Round (1973-1979),
addressed the various non-tariff barriers to trade.5° The eighth round of negotiations,
known as the Uruguay Round, which was probably the most important round in the
history of the GATT, not only because it lasted the longest (1986-1993), but also
because the International Organisation of Trade, known as the World Trade
Organization, was established during this round.s?

The first round of the GATT, known as the Geneva Round, was held from April to
October 1947. The participants completed 123 negotiations and established 20
schedules containing the tariff reductions, which became an integral part of GATT. The
first round noted some successful histories where the US agreed to cut its tariffs on
imports from Europe and did not put pressure to remove Europe tariff restriction. The

47 See World Trade Organization, World Trade Report 2007, Op.Cit. 180.

48 See Hoekman, Bernard, et. al, A Handbook : Development, Trade, and The WTO, The World Bank, Washington, D.C, 2002,
p.41.

49 See World Trade Organization, World Trade Report 2007, Op.cit.

50See Understanding The WTO: Basics, The GATT years: from Havana to Marrakesh, Available at
http://www.wto.org/english/thewto_e/whatis_e/tif e/fact4_e.htm, last accessed : July 2010.

51 See General = Agreement  on Tariffs  and Trade (GATT)/WTO  History, Available at
:http://www.adb.org/documents/others/ogc-toolkits/wto/wto0100b.asp, last accessed : July 2010.
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first round successfully covered 45,000 tariff concessions and about $10 billion USD in
trade. The Protocol of Provisional Application regarding tariff concessions came into
effect on 30 June 1948, as the new General Tariff and Trade Agreement.52

The second round of GATT, known as the Annecy Round, was held from April to
August 1949 in Annecy, France. Member states negotiated an additional 13,000 tariff
reductions. In the second round there were 10 new accessions of member states. It
should be noted that accession of a new member country does not require unanimity,
but only a two-third majority of all existing member countries (23 countries). In the
case of members voting against the accession of a new member, these members do not
need to extend their trade policy concessions to the new member. During the second
round, the 23 original members only negotiated with the acceding countries;
consequently, the negotiation only covered 5000 items.53 While in 1948, the
Organisation for European Economic Cooperation, known as OEEC, had been founded
as a tool to administer the Marshal Plan for the recovery of Europe after Second World
War. The members of OEEC agreed to reduce the trade barriers in Europe, which
included licenses, quotas, and exchange restrictions. As noted by Irwin, the elimination
of quotas in 1949-1950 led to strong recovery of intra-European trade volumes and
became the foundation of the establishment of a Common Market some years later.54

The third round of trade negotiations was held in Torquay, England, from
September 1950 to April 1951. It was known as the Torquay Round. The Torquay
Round brought a significant result because the contracting parties agreed to leave
most of the commitments agreed upon during the Geneva and Annecy Rounds. The
Contracting Parties also decided to add another 8700 tariff items to the agreement.55
However, some points were not adequate; some European countries could not bargain
further because they could not afford to offer any more concessions.56

Within the context that gave rise to the Cold War, meanwhile, the developed
countries tried to minimise the tensions among the contracting parties of the GATT
after the failure of ITO. The USSR insisted on encouraging the creation of an
international organisation of trade under the United Nations. Related to this
background, in 1956, 22 contracting parties held a meeting in Geneva, Switzerland, to
engage in the fourth round, which was then known as the Geneva Round.5” During the
Cold War, the US began implementing protectionism while Europe started reducing its
trade barriers.s8

Beside the difficult question of how better to integrate developing countries into
the world trading system, the GATT faced another mounting challenge. Since the
beginning of the 1950s, six European countries (Belgium, Luxembourg, France, the
Federal Republic of Germany, Italy and the Netherlands,) had made considerable
efforts to achieve deeper economic integration. After the successful creation of a
common market for coal and steel in 1951, the six countries adopted the Treaty of
Rome in 1957, which established the European Economic Community. For the GATT,

52See Understanding The WTO: Basics, The GATT years: from Havana to Marrakesh, Available at
http://www.wto.org/english/thewto_e/whatis_e/tif e/fact4_e.htm, last accessed : July 2010.

53 See Interim Commission for the International Trade Organization (ICITO) (1952) Liberating World Trade, (1957)
International Trade 1956; World Trade Organization, World Trade Report 2007, Six Decades of Multilateral Trade
Cooperation : What We Have We Learnt?, World Trade Publications, World Trade Organization, ISBN 978-92-870-
3401-4, Switzerland, 2007, p. 181, Available at :
http://www.wto.org/english/res_e/booksp_e/anrep_e/world_trade_report07_e.pdf..

54 See World Trade Organization, World Trade Report 2007, Op. Cit. 180.

55 See Ibid.

56 See Ibid.

57 See Ibid.

58 The GATT Membership was stagnated from 1952 to 1957, GATT membership increased by only one country on net,
with the withdrawal of Liberia being balanced by the accession of Japan and Uruguay
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the question was how to manage trade relations between the members of this
upcoming customs union and the other Contracting Parties. The fear was that an
unsatisfactory adjustment would undermine the multilateral trading system.9

The fifth round was held once more in Geneva and lasted from 1 September 1960
to July 1962. The negotiations were named the Dillon Round in honour of C. Douglas
Dillon, US secretary of state under President Eisenhower. Dillon was also formerly
Treasury Secretary under President Kennedy (during the round in January 1961) and
the man who proposed the negotiations. The essential aim of this round was to change
the tariffs of the six EEC members into a common schedule applied by all six towards
non-member countries. In accordance with Article XXIV of the GATT, the new common
external tariff was not allowed to be higher on average than the separate tariffs of the
six countries, but if the EEC members wanted to depart from this rule, they were
obliged to offer tariff concessions on other items such as compensation. Positive
progress was made in the overall negotiations, but not in the field of agriculture.6?

The establishment of market integration in Europe was one of the factors of the
opening of the fifth round in September 1960. There were 26 contracting parties
involved in the negotiation. The fifth round consisted of two stages. First, related to the
negotiations with EEC member states for the creation of a single schedule of
concessions for the EEC based on its Common External Tariff (CET). At the same time,
the establishment of the EEC had to compete with the influence of economic power of
the US. The second stage was dedicated further to general tariff negotiations.

Most trade negotiations, which were carried out until the Dillon Round,
concerned industrial products. Unfortunately, the US and the EEC, as the strong
economic powers among the GATT members, were unwilling to join negotiations in
the agriculture field. This was due to the fact that both of these countries were
designing their agriculture policies for their domestic prices not to be included in the
global market mechanism. Related to the Common Agricultural Policy (CAP), in the
Dillon Round negotiations, the EEC refused to agree to new bindings on several
agricultural products because it needed under determined rates for policy design in
the future.6!

The Dillon Round concluded in July 1962; about 4000-tariff concession had been
made by the Contracting Parties covering $4.9 billion USD of trade. The major result of
the negotiations was the Arrangement on Cotton Textiles, which was agreed upon by
the negotiating parties agreed as an exception to the GATT rules and permitted
negotiations of quota restrictions with cotton exporting countries. Principally, the
Dillon Round gave a foundation for the future rounds concerning agriculture and the
integration of developing countries into the world trade system.é2

The sixth round was held from 1964-1967, in Geneva, Switzerland. The GATT
trade rounds took more time and were more complicated. In the sixth round
participation surged to more than 60 countries and 66 nations attended the opening
ceremony.

In the 1960s, President Kennedy conveyed to the congress, on behalf of political
and economic reasoning, that it was necessary to start a new round of negotiations.é3

59 See Interim Commission for the International Trade Organization (ICITO) (1957); World Trade Organization, World
Trade Report 2007, Six Decades of Multilateral Trade Cooperation : What We Have We Learnt?, World Trade
Publications, World Trade Organization, ISBN 978-92-870-3401-4, Switzerland, 2007, p. 182, Available at :
http://www.wto.org/english/res_e/booksp_e/anrep_e/world_trade_report07_e.pdf.

60 See Ibid.

61 See Curtis and Vastine, (1971); World Trade Organization, World Trade Report 2007 Op. Cit. p. 180.

62 See World Trade Organization, World Trade Report 2007, Op.Cit.

63 See [bid.
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Then the sixth round was held in May 1963 during the Ministerial Meeting of the
GATT. Nevertheless, the negotiations officially began one year after this ministerial
meeting. Therefore, the sixth round was known as the Kennedy Round, after the US
President ]. F. Kennedy.6#

The Kennedy Round ended in 196765, it recorded some achievements, including
significant reductions of tariff protection in manufacturing in the late 1960s and early
1970s. That reduction influenced almost 75 per cent of world trade because industrial
countries estimated a reduction in their tariffs of around 36-39 per cent.¢ The
Kennedy Round was the first round to discuss some areas of trade beyond tariffs and
related to certain non-tariff measures. In addition, in 1967, the International Anti-
Dumping Code was enacted to regulate the complex problem of dumping. The Basic
Code provided a valuable model for the next negotiation on similar problem areas.
Another achievement of this round was a separate protocol agreement embodying
several non-tariff measures.6?

There were some issues brought onto the negotiation table during the Kennedy
Round. These issues covered liberalisation of agricultural commodities, the insertion
of non-tariff measures, and the special treatment of developing countries. The other
significant progress that was achieved related to bargaining, when countries started to
negotiate with the EEC on its common external tariff. Therefore, contracting parties no
longer made bargaining negotiations with individual countries. By the 1950s, the EEC
had grown as a major economic power.58

Disparity and deficit in trade were one of the reasons why the United States was
eager to start a new round of negotiations. Another reason was the expansion of the
EEC by the accession of new members, in addition, the Common Agricultural Policy
(CAP) applied by the EEC, was considered by the US administration as a new barrier
towards US exports of agricultural. Another issue, which emerged between the GATT
Contracting Parties, was non-tariff measures, which played an important role when
industrial tariffs decreased. These backgrounds encouraged the establishment of the
new round of negotiations after the Kennedy Round.®?

From 12-14 September 1973, during the ministerial meeting held in Tokyo,
Japan, the seventh round of negotiations was launched. Hence the name Tokyo Round.
At that time, Japan had become one of the economic powers because its exports had
covered most shares of world trading.’® On the other hand, some other Asian
economies also began to make positive progress in undertaking participation in world
trading.”! There were 102 countries taking part in the negotiation, which meant that
the number of participants had increased significantly. Most of these participants were
developing countries.’? The decreasing of tariff duties was the essential part of the
tariff negotiations, thus, the agreement also resulted in some kinds of agreements
about non-tariff barriers.”? This agreement was known as the plurilateral agreement

64 See Ibid.
65 See Kock, 1969; UNCTAD, 1968; World Trade Organization, World Trade Report 2007, Op. Cit.. p. 180.
66 See The  Multilateral Trading System : 50 Years of Achievement, Available at

http://www.wto.org/english/thewto_e/minist_e/min98_e/slide_e/slide_list.htm

67 See World Trade Organization, World Trade Report 2007, Op. Cit.

68 See Preeg, 1970; Curtis and Vastine, 1971; World Trade Organization, World Trade Report 2007, Op. Cit, p. 180.

69 See World Trade Organization, World Trade Report 2007, Op. Cit, p. 186.

70 See Ibid,, p. 186.

71 See Ibid, p.186.

72 See The  Multilateral Trading System : 50 Years of Achievement, Available at
http://www.wto.org/english/thewto_e/minist_e/min98_e/slide_e/slide_list.htm

73 See Tokyo Round Codes consists of : Subsidies and countervailing measures - interpreting Articles 6, 16 and 23 of the
GATT, Technical barriers to trade sometimes called the Standards Code, Import licensing procedures, Government
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because only a few state participants signed it. The plurilateral agreement did not bind
all the states but only the states who signed the agreement.’4 In addition, this type of
agreement was known as the Tokyo Round "codes".7
In the Tokyo Round, developing countries insisted on embodying some
rules accommodating their special needs which were different from the developed
countries. As noted by Abdulqgawi, developing countries participated in the trade
negotiations and proposed specific measures in the Group on Tariffs for the
improvement of GSP and for the safeguarding of preferential tariff margins from
erosion, which may result from MFN tariff reductions, as well as for the securing of
compensation in the case of such erosion. The negotiations also succeeded on the
elaboration of an enabling clause that would permanently insert the preferences in the
general body of GATT law.”6 In the Declaration of Ministers approved in Tokyo on 14
September 1973, the Contracting Parties to the GATT recognised the importance of
maintaining and improving the Generalised System of Preferences. As a result, the
GATT Contracting Parties approved the “enabling clause” which provides a permanent
legal basis within the GATT for the preferential treatment of developing states.”” Thus,
one of the outcomes of the Tokyo Round was the declaration, which concerned “the
need for special measures to be taken in the negotiations to assist the developing
countries in their efforts to increase their export earnings and to promote economic
development”.78
The focal point of the first five negotiation rounds of GATT was on the reduction
of tariffs. However, starting from the Kennedy Round (1964-7) the topic of negotiation
was broadened and shifted to non-tariff barriers, it was noticed that its non-tariff
barriers had become a more serious barrier to trade than tariffs. The Tokyo Round
(1973-1979) resulted in more agreements in the area of non-tariff barriers than the
Kennedy Round. Nevertheless, the agreements were made mostly in the plurilateral
context; in this regard, difficulties were created in its implementation because it did
not bind many state parties. The GATT was not very successful in reducing non-tariff
barriers compared to tariff reductions. In the regard of negotiations of non-tariff

procurement, Customs valuation - interpreting Article 7, Anti-dumping - interpreting Article 6, replacing the

Kennedy Round code, Bovine Meat Arrangement, International Dairy Arrangement, and Trade in Civil Aircraft.

74 See Van den Bossche, Peter.,, Cambridge University Press, United Kingdom, 2005, p. 82; ]. Jackson The Law and Policy
of the World Trade Organization, Text, Cases and Materials, The World Trade Organization : Constitution and
Jurispridence (Royal Institute of International Affair, 1998). 24.

75 The codes covered the following :

1. The Customs Valuation Agreement provided greater uniformity in the methods of calculating the value of goods
on which ad valorem duties were based. It therefore limited the arbitrary valuation of imported goods which in
many cases restricted trade.

2. The Agreement on Import Licensing Procedures was designed to simplify the administration of import licensing
and to prevent licensing from becoming an import barrier in its own right.

3. The Agreement on Government Procurement aimed at promoting greater competition in the government
procurement market by opening it up to foreign firms.

4. The Agreement on Subsidies and Countervailing Measures sought to control the use of subsidies and ensure they
were not an unwarranted distortion of trade. Countervailing duties should not impede trade in an unjustifiable
way.

5. The Agreement on Technical Barriers to Trade (Product Standards) aimed to prevent governments from
establishing standards that created unnecessary obstacles to international trade. Furthermore, countries were
encouraged to use existing international standards and to be transparent in establishing and applying national
standards.

The Antidumping Agreement regulated the use of anti-dumping duties and associated procedures when
governments decided to impose such duties in situations where exports were sold at less than their normal
value.

76See Yusuf, Abdulqawi, Legal Aspects of Trade Preferences for Developing States: A Study in the Influence of Development
Needs on the Evolution of International Law, Martinus Nijhoff Publishers, The Hague, Netherland 1982., p.149.

77 See Ibid,, p.160.

78 See World Trade Organization, World Trade Report 2007, Op.Cit, p. 186.
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barriers, which were more complex, more than simply commitment was needed, and
thus urged the establishment of an international organisation of trade. The United
States and a few other countries brought a new issue in the area of Intellectual
Property Rights onto the negotiations table.” As noted by Jackson “the world was
becoming increasingly complex and interdependent”, in this context, the GATT rules
were needed to regulate the measures carried out by the states in international
trade.8® Hence the establishment of a new round of trade negotiations in the early
1980s was extremely urgent because international trade was dealing with more
extensive and complex problems.8!

The next Ministerial Meeting took place in Punta del Este, Uruguay, on 14
September 1986. Two main important topics were brought onto the negotiations table.
The first topic concerned “greater liberalisation” (in agriculture), as demanded by
developing countries, and certainty for “more discipline and predictability”,
considering the EC position. The second topic was related to a new subject, i.e.
intellectual property rights, services, and investment. The Punta del Este meeting was
completeds? in one week, on 20 September 1986, thus the new round, known as the
Uruguay Round, eventually commenced.83

The Final Agreement of the Uruguay Round was concluded on 15 April
1994 in Marrakesh, Morocco and was signed by 120 contracting parties. However, the
results of the final agreement were not satisfying for all of the participating states
because the scope of agreement was very limited and far from the outset of the Punta
del Este Declaration.8+ Even so, the Uruguay Round was noted as the greatest
achievement in history on the multilateral trading system. Fundamental progress in
the international trading system had been born in the form of the World Trade
Organization.8> The fundamental basis for establishing the international trade
organization is stipulated in the Preamble of the WTO Agreement.

“[...] Recognizing that their relations in the field of trade and economic endeavour
should be conducted with a view to raising standards of living, ensuring full
employment and a large and steadily growing volume of real income and effective
demand, and expanding the production of and trade in goods and services, while
allowing for the optimal use of the world's resources in accordance with the
objective of sustainable development, seeking both to protect and preserve the
environment and to enhance the means for doing so in a manner consistent with
their respective needs and concerns at different levels of economic development

[.]”

79 See Van den Bossche, Peter.,, 2005, Op. Cit, p. 82; ]. Jackson, The World Trade Organization : Constitution and
Jurispridence (Royal Institute of International Affair, 1998), Op. Cit, p. 24.

80 See Ibid.

81 See Van den Bossche, Peter., 2005, Op. Cit, p. 82.

82 The Declaration of Punta del Este covered many important issues for negotiations on tariffs, non-tariff measures,
tropical products, natural resource-based products, textiles and clothing, agriculture, GATT Articles, safeguards,
the codes of the Tokyo Round, subsidies and countervailing measures, dispute settlement, trade-related aspects of
intellectual property rights, trade-related investment measures, the functioning of the GATT system and trade in
services. The scope of topic covered by Uruguay Round was the most ambitious trade negotiation ever undertaken.
There were 15 negotiating groups establishes and started their work in February 1987. World Trade Organization,
World Trade Report 2007, Six Decades of Multilateral Trade Cooperation : What We Have We Learnt?, World Trade
Publications, World Trade Organization, ISBN 978-92-870-3401-4, Switzerland, 2007, p. 190.

84 The Punta del Este Declaration set the goal of “bringing all measures affecting import duties and export competition
under strengthened and more operationally effective GATT rules and disciplines”. See Ministerial Declaration on
the Uruguay Round, GATT Doc. MIN. DEC (Sept. 20 1986), at 6, reprinted in GATT, BISD 33d Supp. At 19, 24 (1987)
[Punta del Este Declaration].

85 See Stewart, Terence P., The GATT Uruguay Round : Negotiating History (1986-1994), Volume IV: The End Game (Part
1), ISBN 9041192921, Kluwer Law International, The Haque, The Netherland, 1999, p. 3.
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“[...] Recognizing further that there is need for positive efforts designed to ensure
that developing countries, and especially the least developed among them, secure
a share in the growth in international trade commensurate with the needs of their
economic development [...].”

In conclusion, the critical objectives of the World Trade Organization are to
increase standards of living, the attainment of full employment, the growth of real
income and effective demand, and the expansion of production, and trade in goods and
services. In order to achieve these objectives, the WTO has to consider the “needs” of
protecting the environment and “development needs” of developing countries.86 The
urgency of sustainable economic development and integration of developing countries,
especially LDCs, in the multilateral trading system was emphasised in the preamble of
the agreement. While, both those features were not covered by GATT 1947.87

The key function of the WTO is providing the common institutional framework
for conducting trade relations among its members under legal instruments
incorporated in the Agreement.88 The WTO constitutes codes of conduct for member
states to establish international cooperation on trade-related policies. These codes
enacted through negotiations among member states.8? Explicitly, Article III of the WTO
Agreement stipulates its main function’s in the international trade:

1. The WTO shall facilitate the implementation, administration and operation, and
further the objectives, of this Agreement and of the Multilateral Trade Agreements, and
shall also provide the framework for the implementation, administration and operation
of the Plurilateral Trade Agreements.

2. The WTO shall provide the forum for negotiations among its Members concerning their
multilateral trade relations in matters dealt with under the agreements in the Annexes
to this Agreement.

3. The WTO may also provide a forum for further negotiations among its Members
concerning their multilateral trade relations, and a framework for the implementation
of the results of such negotiations, as may be decided by the Ministerial Conference.

4. The WTO shall administer the Understanding on Rules and Procedures Governing the
Settlement of Disputes (hereinafter referred to as the "Dispute Settlement
Understanding" or "DSU") in Annex 2 to this Agreement.

5. The WTO shall administer the Trade Policy Review Mechanism (hereinafter referred to
as the "TPRM") provided for in Annex 3 to this Agreement.

6. With a view to achieving greater coherence in global economic policy-making, the WTO
shall cooperate, as appropriate, with the International Monetary Fund and with the
International Bank for Reconstruction and Development and its affiliated agencies.

86 See Van den Bossche, Peter., 2005, Op. Cit, p. 87.

87 In the US-Shrimp cases para. 153, the Appellate Body states : [The languange to the Preamble to the WTO Agreement]
demonstrates a recognition by WTO negotiators that optimal use of the wolrd’s resources should be made in
accordance with the objective of sustainable development. As this preambular language reflects the intentions of
negotiators of the WTO Agreement, we belief it must add colour, texture and shading to our interpretation of the
agreement annexed to the WTO Agreement, in this case, the GATT 1994. We have already observed that Article XX
(g) of the GATT 1994 is appropriately read with the perspective embodied in the above preamble.

88 Agreement Establishing The World Trade Organization article II paragraph 1; in terms to provide a legal framework
for incorporating the result of negotiation directed toward “reciprocal and mutually advantageous exchange of
market access commitments on a non-discriminatory basis”. Typically, such an outcome is obtained through
reduction of tariffs and other barriers to trade.

89 See Hoekman, Bernard, et. al, 2002, Op.Cit, pg. 46. The WTO can be seen as a market in the sense that countries come
together to exchange market access commitments on a reciprocal basis. It is, in fact, a barter market. In contrast to
the marketsone finds in city squares, countries do not have access to a medium of exchange: they do not have
money with which to buy, and against which to sell, trade policies. Instead they have to exchange apples for
oranges: for example, tariff reductions on iron for foreign market access commitments regarding cloth. This makes
the trade policy market less efficient than one in which money can be used, and it is one of the reasons that WTO
negotiations can be a tortuous process. One result of the market exchange is the development of codes of conduct.
The WTO contains a set of specific legal obligations regulating trade policies of member states, and these are
embodied in the GATT, the GATS, and the TRIPS agreement.

23



The Agreement Establishing the WTO basically adopted the traditional concept
theory of state in the matter of “functions of public authority”. According to this
theory, with regards to the “state’s inner sphere”, there are three public functions,
consisting of legislative, executive and adjudicative functions.?® These three functions
are set forth in Article III of the WTO Agreement with regard to Functions of the WTO.
The executive function is laid down in Article II1:191, the legislative function is laid
down in Article 111:292 and the adjudicative function is laid down in Article I11:393,
While Article 111:5% of the WTO Agreement puts concern on international relations.
Article IV of the WTO Agreement combines executive and adjudicative aspects. In this
regard, the WTO followed the separation powers theory.

Concerning the exercising of the legislative function, the agreement stipulates
that the WTO “shall provide the forum for negotiations”. The executive function is
exercised by “facilitating the implementation, administration, and operation” of the
Agreement. According to the negotiation process the WTO is not intended to
“institutionalise any autonomous political process”. Therefore, its objective
emphasises the “serving” function to its members, considering itself as a “member-
driven institution”97. In this context, contrast with the function of another institution,
for example IMF which equipped a “greater operational autonomy” of the IMF
Executive Board. On the other hand, the function of the WTO Director General is only
regarded as “institution driven”.%8

The adjudicative function, as laid down in Article III:3, referred to the Dispute
Settlement of Understanding or DSU. This mechanism of dispute settlement
substantively has an autonomous function. With respect to the fairness principle,
referring to Article 6.1 of the DSU, the adjudicative procedure “does not depend on the
consent of the respondent member”. Articles 8.6 and 8.7 of the DSU embody the
independency principle of the adjudicative process of “the nomination of the
panellists” by the Secretariat and the Director-General. The adoption of the
adjudicative decision is stipulated in Articles 16.4 and 17.14 of the DSU, respectively.%?

The WTO is considered as the means of globalisation, and has given a great
contribution to international trade relations and the development of world economy
for more than 50 years. The multilateral trading system (MTS) catalyses the rapid
liberalisation of trade based on “stability, predictability, and transparency”. The
achievement of the WTO has been proved by enlargement of membership, as noted, in

9% See G. Jellinek, Allegemeine Staatslehre, 3t edition, 1928, 609 et seq.; G. Zimmer, Funktion - Kompetenz -
Legitimation: Gewaltenteilung in der Ordnung des Grundgesetzes, 1979, 33 et seq.

91 The WTO shall facilitate the implementation, administration and operation, and further the objectives, of this
Agreement and of the Multilateral Trade Agreements, and shall also provide the framework for the
implementation, administration and operation of the Plurilateral Trade Agreements.

92 The WTO shall provide the forum for negotiations among its Members concerning their multilateral trade relations in
matters dealt with under the agreements in the Annexes to this Agreement. The WTO may also provide a forum for
further negotiations among its Members concerning their multilateral trade relations, and a framework for the
implementation of the results of such negotiations, as may be decided by the Ministerial Conference.

93 The WTO shall administer the Understanding on Rules and Procedures Governing the Settlement of Disputes.

9 With a view to achieving greater coherence in global economic policy-making, the WTO shall cooperate, as
appropriate, with the International Monetary Fund and with the International Bank for Reconstruction and
Development and its affiliated agencies.

95 See Von Bogdandy, Armin., p. 609 ; Frowein, Jochen A, et. al, 2001, Op. Cit, p. 614.

% In WTO Negotiation Rules Governments negotiate only if they want and what they want based on general rule of
consensus between states members.

97 Available at :http://www.wto.org/english/thewto_e/whatis_e/10mis_e/10m01le.htm “In fact . it's governments who
dictate to the WTO”.

98 See Von Bogdandy, Armin., p. 609 ; Frowein, Jochen A, et. al, 2001, Op. Cit,, p. 615.

99 See Von Bogdandy, Armin., p. 609 ; Frowein, Jochen A, et. al, 2001, Loc. Cit,, p. 615.
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23 July 2008, the WTO had 153 members!9, and with more than 30 countries in the
process of accession. Consequently, the WTO has covered 97% of world trade
volume.101

The member states of the WTO have the opportunity to take part in the decision-
making of essential aspects of international trade and to design their development
policies to be more predictable and stable.l92 However, the insufficiency of
understanding about the WTO could slow down the implementation of national
ratification. As noted by Jackson, “the implications of the Uruguay Round Agreement
are undoubtedly not fully understood yet by any government that has accepted them”,
this is particularly critical since the agreement “has such potentially profound effects
on the economic well-being and activity of billions of citizens”.103

Currently, the accession issues of WTO have become very important for
developing countries and non-market economies because most industrialised
countries had joined GATT from the early negotiation rounds. As noted, the demand of
developing countries with respect to Special and Differential (S&D) Treatment is
accommodated in pragmatism and compromise during the negotiation rounds.104

Most developing countries joined WTO by succession rather than accession,
because most were former colonies, such as countries in the Caribbean and Africa and
in some parts of Asia. For instance, Ghana and Malaysia both joined in 1957 under a
succession mechanism that allowed newly independent territories to succeed to the
rights and obligations of their “parent states”.195 Former colonies entered the WTO
under the exceptional condition as set forth in Article XXVI:5(c). Under this provision
former colonies received the ease of joining by acquiring de facto GATT status on
achieving independence, later the states could then convert de facto status into full
GATT contracting party status by succession. The mechanism of succession was not so
difficult and had fewer new commitments than the accession process under Article
XXXIII of GATT. Nevertheless, several countries of former colonies preferred to wait
several years and joined WTO using the accession mechanism, which is more difficult
and more complicated. However, it should be noted that half of the developing
countries joined WTO using the accession mechanism. On the other hand, some former
colonies refused to use the succession mechanism on the grounds of ideological issues,
considering both the institution and the rule as neo-colonialism.106

The mechanisms of accession provided by the WTO are more difficult compared
to accession to GATT 1947 based on various reasons.197 In the accession mechanism,

100 See Understanding The WTO: The Organization: Members and Observers, available at
http://www.wto.org/english/thewto_e/whatis_e/tif_e/org6_e.htm, last accessed : 2 March 2011.

101 See Naray, Peter, Integration of countries into the multilateral trading system: The role of institutions and the human
factor, Aspects of economic and institutional integration into the WTO, Former Permanent Representative of
Hungary to the UN Office in Geneva, , United Nations Conference On Trade And Development, WTO Accessions and
Development Policies, United Nations, New York and Geneva, 2001, UNCTAD/DITC/TNCD/11, p. 96, Available at :
http://www.unctad.org/en/docs/ditctncd11_en.pdf, last accessed : September 2010.

102 See Ricupero, Rubens, Secretary-General of UNCTAD, United Nations Conference On Trade And Development, WTO
Accessions and Development Policies, United Nations, New York and Geneva, 2001, UNCTAD/DITC/TNCD/11,
available at : http://www.unctad.org/en/docs/ditctncd11_en.pdf, last accessed : September 2010.

103 See Von Bogdandy, Armin., p. 609 ; Frowein, Jochen A, et. al, 2001, Loc. Cit, p. 615.

104 See VanGrasstek, Craig, Why demands on acceding countries increase over time: A three-dimensional analysis of
multilateral trade diplomacy, President, Washington Trade Reports, USA, United Nations Conference On Trade And
Development, WTO Accessions and Development Policies, United Nations, New York and Geneva, 2001,
UNCTAD/DITC/TNCD/11, p. 84, available at : http://www.unctad.org/en/docs/ditctncd11_en.pdf, last accessed :
November 2010.

105 See Hudec, Robert E., 1987, Op. Cit, p. 31.

106 See VanGrasstek, Craig, 2001, Loc. Cit, p. 84.

107 Accession to the WTO involves a considerably more complex and difficult process than that for accession to the GATT
1947. First, the WTO Multilateral Trade Agreements (MTAs) involve more stringent and detailed rules and
disciplines covering trade in goods, and the scope of these rules and disciplines has been expanded to cover trade
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recognised as a unilateral procedurel9s, the trade regime of the acceding country must
comply with all the rules and disciplines as set out in the Multilateral Trade
Agreements (MTAs). Further, it includes policies in the area of trade, service,
agriculture, investment, communications, and transportation, aspects of immigration
laws and other related areas0. Consequently, it openly affects their trade policies and
practices!10. In addition, the acceding country has an obligation and has to pay a
“membership fee”, “in conditions of specific concessions on tariff rates, commitments
on agricultural subsidies and commitments on trade in services”. They are then
granted rights to enjoy the profits from the liberalisation achieved during the previous
multilateral negotiations under the WTO on an equal basis, in compliance with the
principle of reciprocity and mutual benefit.111

As noted by Ognivtsev et al., accession to the WTO, as before the GATT 1947, is
shown as the organisation’s institutional specificity as an “umbrella” organisation for
the administration, implementation and negotiation of intergovernmental contractual
obligations with regard to multilateral trade relations.!’2 Throughout the accession
process, the acceding country has to accept rules and disciplines to be adopted in its
strategic sector such as its economic, legislative, judicial and administrative systems in
order to participate effectively in negotiations and afterwards to implement its
obligations as a WTO member. The mechanism process of accession actually gives a lot
of contribution “to building the country’s institutional capacity”, such as the
implementation of good governance (transparency, accountability, rules of law, and
fairness), sustainable development and efficiency in economic and trade regimes. This
building foundation is very important to enhancing its capacity to defend its rights in
future negotiations at all levels.113

According to Gibbs, the backdrop of accession negotiations is disparities in the
WTO rights and obligations itself. In several cases, demands for commitments have
departed from the scope of the WTO Agreements. For example, countries required to
accept plurilateral agreements, which are an optional Agreement under Annex 4 of the
WTO Agreements, with respect to privatisation and economic reform, elimination of

in services (which could cover investment, transport, communication, the movement of persons, etc.) as well as the
protection of intellectual property rights. These new rules and disciplines intrude further into areas traditionally
perceived as belonging to domestic policy. In addition to bringing their trade regime into conformity with the
multilateral disciplines, acceding countries are required to negotiate concessions on reduction and bindings of
tariffs, commitments on agricultural subsidies, and specific commitments on trade in various services sectors.
Second, the attitude of the major trading countries vis-a-vis acceding countries has become more demanding, thus
effectively increasing the “standard of accession”. Some have taken the position that acceding countries should
accept a level of obligations higher than that accepted by the original members of the WTO. In practice, this has
meant that acceding countries have had to accept a degree of tariff bindings and commitments on services
comparable to that of the most advanced countries, and that they have not been able to benefit from all the
relevant special and differential (S&D) provisions in favour of developing countries and economies in transition,
and have been required to accept some of the “plurilateral” agreements.( Ognivtsev, Victor, et. al, 2001, p. 116.)

108 See Ognivtsev, Victor., et. al, Accession to the WTO: The process and selected issues, United Nations Conference On
Trade And Development, WTO Accessions and Development Policies, United Nations, New York and Geneva, 2001,
UNCTAD/DITC/TNCD/11, p. 122, available at : http://www.unctad.org/en/docs/ditctncd11_en.pdf. In the sense
that all requests and demands are placed by WTO members on the acceding country, while the acceding country
cannot submit requests to WTO members.

109 See Gibbs, Murray, Senior Advisor to the Secretary-General of UNCTAD, United Nations Conference On Trade And
Development, WTO Accessions and Development Policies, United Nations, New York and Geneva, 2001,
UNCTAD/DITC/TNCD/11, available at : http://www.unctad.org/en/docs/ditctncd11_en.pdf.

110 See Ognivtsev, Victor, et. al, 2001, Loc. Cit, p. 122.

111 Jbid,, p. 122. In the sense that all requests and demands are placed by WTO members on the acceding country, while
the acceding country cannot submit requests to WTO members.

12 See Ibid.

113 See Ricupero, Rubens, Secretary-General of UNCTAD, United Nations Conference On Trade And Development, WTO
Accessions and Development Policies, United Nations, New York and Geneva, 2001, UNCTAD/DITC/TNCD/11,
available at : http://www.unctad.org/en/docs/ditctncd11_en.pdf.
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price and profit controls, and the binding of export duties. The provisions for special
and differential treatment (S&D) in the Multilateral Trade Agreements are considered
inadequate by developing countries. For example, with respect to the transitional
periods, it has been demonstrated very difficult for acceding developing countries to
get benefit from such provisions. The other result is that the acceding developing
countries become subject to a set of obligations and commitments that may not be able
to be implemented In other words, developing countries lack infrastructure and
resources to implement all WTO commitments.114,

To sum up, there are two main obligations of WTO members. First, the Members
of WTO have to ensure the conformity of their laws, regulations, and administrative
procedures with the agreements. Second, the Members of WTO have to participate
actively in trade liberalisation rounds. As derived from the emergence of the
GATT/WTO system, both obligations constitute difficulties for all developing countries,
though in different forms and degrees, depending on the level of economic and
institutional development.115

There are five essential principles which have importance in understanding both
the pre-1994 GATT and the WTO, consisting of the non-discrimination principle,
security and predictability of market access, fair trade, transparency and increasing
the participation of developing countries in the multilateral trading system.116

The principle of non-discrimination has two main components: the Most
Favoured Nation (hereinafter MFN) rule, and the national treatment principle. Both of
these two principles are assembled across the WTO rules on goods, services, and
intellectual property. However, those rules have different essence. The WTO applied
the unconditional MFN. The background of applying the MFN system was for economic
reason, if the policy does not discriminate between foreign suppliers, importers and
consumers there will be an incentive to use the lowest cost foreign supplier. MFN also
provides given specific countries preferential treatment for foreign policy reasons
through an exemption system.11” The national treatment obliges each WTO Member to
treat nationals of other Members at least as well as it treats its own nationals as stated
by Article III of GATT 1994. The GATT addresses trade in goods, and in that context,
national treatment requires non-discriminatory treatment of “like products” or
tangiblel18 things. The national treatment applies only when the product or service has
entered the market in which it should be treat equally. Subsequently, imposing
customs duty on an import is not considered as a violation of national treatment even
though locally produced products are not charged an equivalent tax.11® The national
treatment principle has often invoked dispute settlement cases brought to the GATT.
What matters is the existence of discrimination, not its effects.120

The second principle of the WTO is security and predictability of market access
with respect to the tariffs binding commitment and lowering trade barriers. The
stability and certainty of tariffs policies play a crucial role in international trade. For

114 See Gibbs, Murray, 2001, Op.Cit.

115 See Naray, Peter, Integration of countries into the multilateral trading system: The role of institutions and the human
factor, Aspects of economic and institutional integration into the WTO, Former Permanent Representative of
Hungary to the UN Office in Geneva, , United Nations Conference On Trade And Development, WTO Accessions and
Development Policies, United Nations, New York and Geneva, 2001, UNCTAD/DITC/TNCD/11 p. 98, available at :
http://www.unctad.org/en/docs/ditctncd11_en.pdf.

116 See Hoekman, Bernard, et. al, 2002, Op.cit. ; Understanding The WTO: Basics Principles of the trading system,
available at http://www.wto.org/english/thewto_e/whatis_e/tif_e/fact2_e.htm.

117 See Hoekman, Bernard, et. al, 2002, Op. Cit, p. 42.

118 Availbale at : http://www.iprsonline.org/unctadictsd/docs/RB_Part1_Nov_1.3Update.pdf

119 See Understanding The WTO: Basics Principles of the trading system, available at
http://www.wto.org/english/thewto_e/whatis_e/tif_e/fact2_e.htm.

120 See Hoekman, Bernard, et. al, 2002, Op. Cit, p. 43.
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example, once a state has entered into agreement of tariff binding at a certain level in
GATT, this means that the state has committed itself not to raise the tariff above that
level except by negotiation with compensation for affected trading partners. In other
words this means that it is prohibited for a state that has signed an agreement on tariff
binding to increase the tariff level “unilaterally” above the tariffs boundary.12! Signing
consent into agreement whether to increase or to lower trade barriers is crucial in
trade, since, the agreement provides assurance and security for the trader and
investors.122  According to Hoekman, “once tariff commitments are bound, it is
important that there be no resort to other, non-tariff, measures that have the effect of
nullifying or impairing the value of the tariff concession”.123 In this regard, the WTO
regime requires governments to open their policies and practices to the public and to
notify the WTO. Stability and predictability encourage investment growth, which
generates employment and creates fair competition, so that consumers can enjoy
competitive prices and the best quality of trade and services. In short, the purpose of
the multilateral trading system is to establish stability and predictability in the
business environment.!24 Once countries have signed the agreement under the WTO
regime, they are required to open their markets for goods or services, and are “bound”
to their commitments. However, such countries, as explained above, may re-negotiate
their commitment with the trading partners in order to agree on compensation for the
loss of trade. The Uruguay round has increased the number of tariff binding
agreements, for example, 100% of agriculture products now have bound tariffs.125

The third principle of the WTO is to promote fair trade in the multilateral trading
system.126 Fair Trade is considered as a strategy for alleviating poverty and
implementing sustainable development. Fair trade or fair business competition
complies with the objectives of the WTO to raise standards of living, whereas it opens
equal opportunities to the producers, traders, investors or other business actors who
have been economically deprived or marginalised by the unfair conventional system.
Fair trade is defined as equal trading partnership. Fair trade must be done based on
fair negotiation, transparency, and must take into consideration the equity in
international trade relations. Offering better trading conditions and securing the rights
of marginalised producers and workers, especially in developing countries,
contributes to sustainable development. Fair Trade Organisations, as organisations
backed by consumers, are involved actively in supporting producers, awareness
raising and in campaigning for changes in the rules and practice of conventional
international trade.12?

Fair trade under the WTO regime is embodied in Article VI of the GATT on Anti-
dumping, Countervailing Duties,'28 and Article XXVI on Subsidies. Both of these articles

121 See Ibid, p. 43.

122 See Ibid, p. 43.

123 See Ibid, p. 43.

124 See Ibid, p. 43.

125 See Ibid, p. 43.

126 Non-tariff barriers are the most frequent targets of complaint, followed closely by a large number of cases dealing
with “unfair” trade practices or the measures taken to offset them (subsidies, antidumping/countervailing
duties).(World Trade Report 2007, p. 34).

127 Definition as agreed by FINE : In 1998, four key international organizations, based in Europe, created a widely
accepted definition of Fair Trade. Fairtrade Labeling Organization (FLO), International Fair Trade Association (now
World Fair Trade Organization, WFTO), the Network of European Worldshops (NEWS) and the European Fair
Trade Association (EFTA) created a workgroup known as FINE, an acronym of their names, available at :
http://www.fairtraderesource.org/wp/wp-content/uploads/2010/02/what-is-fair-trade.pdf.

128 GATT (Article 6) allows countries to take action against dumping. The Anti-Dumping Agreement clarifies and expands
Article 6, and the two operate together. They allow countries to act in a way that would normally break the GATT
principles of binding a tariff and not discriminating between trading partners typically anti-dumping action means
charging extra import duty on the particular product from the particular exporting country in order to bring its
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provide provisions on unfair trade conduct, particularly on dumping and subsidies.129
The measures of anti-dumping and countervailing are only invoked if the presence of
domestic injury by unfair trade practices of imports is proven.!30 There are some
foreign anti-competitive practices that come from outside their jurisdiction but could
injure competition in the domestic market, such as international cartels or some
mergers.131 Under the GATT regime on non-discrimination, MFN and national
treatment are aimed to protect fair conditions of trade.132

The fourth principle of the WTO is transparency!33, as the primary principle of
the WTO, and it is a legal obligation, embedded in Article 10134 of the GATT. Provisions

price closer to the “normal value” or to remove the injury to domestic industry in the importing country. Anti-
dumping measures can only be applied if the dumping is hurting the industry in the importing country. Therefore,
a detailed investigation has to be conducted according to specified rules first. The investigation must evaluate all
relevant economic factors that have a bearing on the state of the industry in question. If the investigation shows
dumping is taking place and domestic industry is being hurt, the exporting company can undertake to raise its
price to an agreed level in order to avoid anti-dumping import duty, available at
http://www.wto.org/english/thewto_e/whatis_e/tif e/agrm8_e.htm.

129 See Hoekman, et. al, 2002 : Articles aimed at ensuring “fair competition” include the right to impose countervailing
duties on imports that have been subsidized and antidumping duties on imports that have been dumped (sold at a
price below that charged in the home market).

130 Differentiation of application anti-dumping and countervailing duties with safeguard measures: dumping or
subsidization may be supplier- or country-specific, anti-dumping and countervailing measures are imposed only on
those suppliers whose products are found to be dumped or subsidized, i.e., the measures are not applied on an
MFN basis. Safeguard measures are in principle applied on an MFN basis, i.e., are meant to apply to all sources of
imports, although developing countries can be excluded from their application if those countries account for a
small share of imports. Finally, since anti-dumping and countervailing measures are applied in response to
specified trade practices (dumping or subsidization), there is no requirement to offer compensation to the affected
trade partner. In contrast, a country applying a safeguard measure - which is in response to an import surge that
has harmed its domestic industry, rather than in response to the effects of a particular trading practice - has to
offer compensation for the adverse effects of the measure on trade partners

131 See Bilal, Sanoussi, Trade and Competition Policy: Perspectives for Developing Countries, Overseas Development
Institute, London, available at : http://www.odi.org.uk/resources/download/3598.pdf.

132 Trade agreements define rules for the conduct of trade policy. These rules must strike a balance between
commitments and flexibility. Too much flexibility may undermine the value of commitments, but too little f
lexibility may render the rules politically unsustainable. This tension between credible commitments and flexibility
is often close to the surface during trade negotiations. Many of the kinds of flexibilities associated with trade
agreements are generally referred to as escape clauses, contingency measures, trade remedies or safety valves.
These terms will often be used interchangeably. The fundamental reason for incorporating escape clauses of
various kinds into trade agreements is for governments to manage circumstances that cannot be anticipated prior
to their occurrence. These may involve unexpected increases in imports from foreign suppliers or “unfair” trade
practices, such as dumping and subsidies or the political desire to modify existing policy commitments. A trade
agreement that offers such possibilities without unduly weakening existing contractual commitments has a better
chance of remaining robust than an agreement that results in regular non-compliance by World Trade
Organization (WTO) members in response to such circumstances. In addition, these measures allow governments
to undertake deeper commitments, while reducing the political costs of signing the agreement. (See World Trade
Report, 2009).

133 Internal and external transparency have less to do about clarification of the provisions in multilateral agreements as
with laying bare the process of decision-making in the institution or organization itself. The objective of internal
transparency is to make decision-making in the WTO transparent and genuinely inclusive. It includes the outreach
by the WTO to the smallest and poorest WTO Members, particularly to those without WTO missions in Geneva
(non-resident delegations). External transparency refers to the WTO'’s efforts to engage with civil society groups
and the public at large. Much of this involves making available official WTO documents, reports, submissions by
WTO Members and trade-related statistics. Other activities related to external transparency involve giving civil
society groups access to relevant WTO meetings, including the Ministerial Conferences, and the holding of public
forums to better explain the institution and WTO Agreements. (See World Trade Report 2007, p. 207).

134 See Article X of the GATT requires Members to “publish promptly in such a manner as to enable governments and
traders to become acquainted with them” all information related to the administration of trade regulations. The
essential idea behind the publication obligation is that other WTO Members that are likely to be affected by
governmental measures should have a reasonable opportunity to acquire information about such measures and
either to adjust their activities or to seek modification of such measures. Notification provisions are, in terms of
count, the most commonly found transparency mechanism in the WTO Agreements. Notifications are required to
inform other Members about the enactment of legislation, or the adoption of new measures, or the progress made
in the implementation of commitments (World Trade Report 2007, p. 207).
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on transparency are spread across the range of WTO Agreements.13> Transparency
gives many advantages to trade. The WTO members are required to publish their trade
laws and regulations, to establish and maintain institutions allowing for the review of
administrative decisions affecting trade, to respond to requests for information by
other members, and to notify changes in trade policies to the WTO. The Trade Policy
Review is a periodic country specific report, prepared by the secretariat and discussed
by the WTO General Council, as a tool to enhance internal transparency which is
supplemented by multilateral surveillance of the trade policies of WTO members.
External surveillance!36 also promotes transparency, both for public society inside the
country and for foreign business actors. It is also considered as a tool to reduce the
scope for countries to breach their obligations and minimise uncertainty with respect
to the prevailing policy measures. Trade policy reviews are used by public access
general trade policies taken by their government as a source of information. In order
to encourage public participation in the mechanism of public policy planning of trade.
As viewed from an economic perspective, transparency can also help reduce
uncertainty related to trade policies.’3” The Trade Policy Review Mechanism is an
effective tool to encourage transparency both domestically and at the multilateral
level.138 Information transparency is crucial for business actors such as traders and
investors, because it is also used for the appraisal of feasibility of the business
prospectus. The government and other authorities are required to publish all laws,
regulations, and practices that can have an effect on trade or investment under WTO
rules and regulations.!39

135 See Article X of the GATT, Article I1I of the GATS, and Article 63 of the TRIPS agreement all require that relevant laws,
regulations, judicial decisions, and administrative rulings be made public. More than 200 notification requirements
are embodied in the various WTO agreements and mandated by ministerial and council decisions

136 Surveillance in the WTO, takes place principally through the various committees or WTO bodies that have been
established by the WTO Agreements. The raw material of this surveillance comes from the notifications, complaints
and requests for consultations by Members as well as reports prepared by the Secretariat. Thus there is an
important link between the observance of transparency by Members, their ability to provide timely and accurate
notifications to various WTO organs and the quality of the surveillance function of the WTO. (See World Trade
Report 2007, p. 207).

137 See Hoekman, Bernard, et. al, 2002, Op. Cit, p. 44.

138 The Trade Policy Review Mechanism (TPRM) established under Annex 3 of the Marrakech Agreement. Its purpose is:
“to contribute to improved adherence by all Members to rules, disciplines and commitments made under the
Multilateral Trade Agreements and, where applicable, the Plurilateral Trade Agreements, and hence to the
smoother functioning of the multilateral trading system, by achieving greater transparency in, and understanding
of, the trade policies and practices of Members. Accordingly, the review mechanism enables the regular collective
appreciation and evaluation of the full range of individual Members’ trade policies and practices and their impact
on the functioning of the multilateral trading system. It is not, however, intended to serve as a basis for the
enforcement of specific obligations under the Agreements or for dispute settlement procedures, or to impose new
policy commitments on Members.” This objective is to be realized through regular reviews of a Member’s trade
policies and practices. Before this, a peer review mechanism of a Member’s trade policy had been provisionally
established in 1988, (World Trade Report 2007, p. 206). The TPRM was originally motivated in part by concerns
stemming from the fact that the only available review of global trade policies at the time was produced by the
United States (Keesing 1998). The TPRM is an important element of the WTO because it fosters transparency and
enhances communication, thereby strengthening the multilateral trading system. Country specific reviews are
conducted on a rotational basis, and the frequency of review is a function of a member’s share in world trade. The
four largest players the European Union, the United States, Japan, and Canada are subject to review by the WTO
General Council every two years. In principle, the next 16 largest traders are subject to reviews every four years,
and the remaining members are reviewed every six years. A longer periodicity may be established for least-
developed countries. The trade policy review (TPR) for a country is based on a report prepared by the government
concerned and on a report by the WTO Trade Policies Review Division. TPRs are supplemented by an annual report
by the Director General of the WTO that provides an overview of developments in the international trading
environment (Hoekman, et.al, 2002).

159 See WTO Origin and Principles, p. 13, avalaible at :
http://www.ifc.org/ifcext/mekongpsdf.nsf/attachmentsbytitle /wto-eng-chapter4/$file/wto-eng-chapter4.pdf, last
accessed : November 2010.
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In the 1950s, the major change in the relationships between poor and rich
countries began. According to Karin Kock!49, the critical issue that influenced GATT
affairs between developed countries and developing countries is when “the large
number of British and French colonies” achieved their independency.14! This situation
changed the legal relationship between parent countries and its former colonies
became equal trading partners with the inequalities of economic development
stages.142

The original contracting of the GATT 1947 consisted of twenty-three states of
which ten were developing countries.143 Afterwards in the Annecy Round 1949, four
developing countries joined GATT.144 Indonesia as a new independent state, became a
contracting party of GATT in 1950, five years after it had declared its independence on
17 August 1945. The developing countries that joined GATT increased as the period of
colonialism came to an end. During the Torquay Round 1951, Peru and Turkey
negotiated their memberships. As noted by Hudec, by the end of the decade, the total
membership of developing countries in the GATT stood at only 37 and developed
countries still held a 21-16 majority.14s By the mid-1970s, there were seventy-seven
contracting parties in the GATT, consisting of 25 developed countries and 52
developing countries.1#6 Thus, after the Marrakech agreement, there was a significant
increase in the membership of the WTO, whereas the developing countries dominated
the majority!*7of membership. The principle embodied in the WTO, which recognised
special needs of economic development, had attracted developing countries to
participate in the multilateral trading system.148

Hence, it was proven that trade liberalisation gave a positive impact to economic
development especially in developing countries.!4® Fundamentally, the WTO regime
aimed to contribute to the development. In addition, developing countries needed
“leniency” to implement the agreements in their domestic policies. They needed to

140 The Swedish expert on GATT affairs.

141 See Karin Kock, International Trade Policy and the GATT 1947-1967, op. cit., p. 236; Hudec, Robert E., 1987, Op. Cit, p.
42.

142 See Hudec, Robert E., 1987, Op. Cit, p. 42.

143 The Developing countries, which are the original Contracting Parties of GATT: Brazil, Burma, China, Ceylon, Chile,
Cuba, India, Pakistan, Syria and Lebanon, however, within the first few years China (by then the Taiwan
government), Lebanon and Syria withdrew from the memberships.

144 The Developing countries, joined in Annecy round : The Dominican Republic, Haiti, Nicaragua and Uruguay.

145 See Hudec, Robert E., 1987, Op. Cit, p. 31.

146 See Ibid., p. 32.

147 Qver three quarters of WTO members are developing countries and countries in transition to market economies.
During the seven and a half years of the Uruguay Round, over 60 of these countries implemented trade
liberalization programmes autonomously. At the same time, developing countries and transition economies were
much more active and influential in the Uruguay Round negotiations than in any previous round, and they are even
more so in the current Doha Development Agenda. At the end of the Uruguay Round, developing countries were
prepared to take on most of the obligations that are required of developed countries. A ministerial decision
adopted at the end of the round says better-off countries should accelerate implementing market access
commitments on goods exported by the least-developed countries, and it seeks increased technical assistance for
them. More recently, developed countries have started to allow duty-free and quota-free imports for almost all
products from least-developed countries. On all of this, the WTO and its members are still going through a learning
process. The current Doha Development Agenda includes developing countries’ concerns about the difficulties they
face in implementing the Uruguay Round agreements.

e See Who are the developing countries in the WTO?, Available at :
http://www.wto.org/english/tratop_e/devel_e/d1who_e.htm. ; Hoekman, Bernard M. and Martin, Will,
Developing Countries and the WTO: A Pro-Active Agenda, Blackwell Publishing Ltd., UK, 2001.

149See Thomas ]., Schoenbaum., The WTO and Developing Countries, available at
http://subsite.icu.ac.jp/ssri/Publications /SummaryFolder/]54Summaries/016T]Schoenbaum_Eng.pdf;
Michalopoulos, Constantine., Developing Countries in the WTO, Palgrave, New York, 2001 ; Commonwealth Business
Council, Developing countries and The WTO Trade Debate: A Compelling Case For Full Participation In The New
Round ; Hoekman, Bernard M., and Martin, Will,, Developing Countries and the WTO: A Pro-Active Agenda, Blackwell
Publishing Ltd., UK, 2001.
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prepare and to build both macro and micro infrastructures including the institutional
building in order to support the implementation of WTO agreements. As noted, GATT
1994 inherited the earliest provisions of GATT 1947 which allowed special assistance
and treatment, and also trade concessions for developing countries. Nowadays,
developing countries view trade as a vital tool to support their development. In the
WTO, there are no exact definitions or criteria which clearly distinguish between
“developed” and “developing” countries. As recognised by customary state practice,
members declare for themselves whether they are “developed” or “developing”
countries. However, other members can confront the declaration of a member to take
advantages from provisions, which are provided for developing countries. Therefore,
the WTO Member, which declares itself as a developing country, does not
automatically get privileges from the unilateral preference schemes provided by some
developed countries members such as the Generalised System of Preferences (GSP). In
practice, the preference-granting country has the authority to arrange the scheme and
criteria to decide the list of developing countries that will benefit from the
preferences.150

The status of developing country in the WTO brings certain rights. The WTO
regime has provided some provisions with respect to the special needs of developing
countries and provides developed countries the possibility to treat developing
countries more favourably than other WTO Members. There are provisions in some
WTO Agreements, which provide for developing countries. These special provisions?5?
include, for example, longer time periods for implementing agreements and
commitments or measures to increase trading opportunities for developing countries
and developing countries can receive technical assistance.152

I1. Non-discrimination principle in WTO: MFN treatment clause.

The history of the non-discrimination obligations concerning international
economic matters can be traced back for centuries. However, in recent decades it has
become increasingly complex. Although it has been argued that customary
international law imposes a non-discrimination obligation on nations in the conduct of
their international trading relationships, such an obligation only exists based on the
agreement. Non-discrimination obligations are found in almost all sub-fields of
international economic law, particularly in trade goods and services, investment
security or the protection of intellectual property rights.153

Over the centuries, various treaties have contained a variety of non-
discrimination clauses. After the Second World War, the principal of non-
discrimination norms were included in the GATT provisions. The non-discrimination

150 See Who are the developing countries in the WTO?, Available at :
http://www.wto.org/english/tratop_e/devel_e/d1who_e.htm. ; Hoekman, Bernard M. and Martin, Will,
Developing Countries and the WTO: A Pro-Active Agenda, Blackwell Publishing Ltd., UK, 2001.

151 These provisions are referred to as “special and differential treatment” provisions, which cover longer time periods
for implementing Agreements and commitments, measures to increase trading opportunities for these countries,
provisions requiring all WTO members to safeguard the trade interests of developing countries, support to help
developing countries build the infrastructure for WTO work, handle disputes, and implement technical standards,
and provisions related to Least-Developed country (LDC) Members.

152 See Work on special and differential provisions, http://www.wto.org/english/tratop_e/devel_e/dev_special
_differential_provisions_e.htm.

153 See Diebold, Nicolas F., Non-Discrimination And The Pillars of International Economic Law, Emerging Scholars Papers,
A sub series of IIL] Working Papers, IIL] Emerging Scholars Paper 18, Institute for International Law and Justice,
New York University School of Law, 2010, p. 3, available at : http://www.iilj.org/publications/documents/ESP18-
2010Diebold.pdf, last accessed : 25 January 2011.
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provisions concern these norms expressed in GATT.15* The WTO contract essentially
requires its members to ensure that they will not conduct discrimination treatment
either de jure or de facto between domestic and foreign goods/services/suppliers of
services.155 The WTO agreement is not (or should not be interpreted as) an instrument
for deregulation. Therefore, governments have the freedom to establish the regulation
and take a measure whenever they consider it appropriate to intervene through
regulatory means. The WTO members are free to enact any legislation they deem
appropriate to achieve their stated goals provided, but they have to respect the non-
discrimination principle.156

With respect to the international economic behaviour, essentially, there are two
types of non-discrimination!s? norms. The first norm is the “Most Favoured Nation”
(MFN) treatment. The second norm is non-discrimination, which is called the “National
Treatment” obligation. The National Treatment norm obliges a state to treat within its
own borders, goods, services, persons, originating from outside its borders, in the
equal manner it treats those of domestic origin.!58 These norms are embodied in GATT
Articles I and III. The MFN rule also appears in several WTO Agreements.159

The MFN principle stipulates that each member shall give equal treatment to the
like products originating from all other members that it extends to its most favoured
trading partner. This means that the WTO members are not allowed to discriminate
among their trading partners. Subsequently, if a country improves the benefits that it
gives to one trading partner, it has to give the equal “best” treatment to imports of like
products from all other WTO Members so that they all enjoy “most-favoured”

154 See Jackson, John H., The Jurisprudence of GATT and the WTO: Insights on Treaty Law and Economic Relations,
Cambridge University Press, UK, 2000/2007, p. 57.

155 The MFN treatment was one of the core obligations of commercial policy under the Havana Charter where Members
were to undertake the obligation “to give due regard to the desirability of avoiding discrimination between foreign
investors”. The inclusion of MFN clauses became a general practice in the numerous bilateral, regional, and
multilateral investment-related agreements which were concluded after the Charter failed to come into force in
1950. Its importance for international economic relations is underscored by the fact that the MFN treatment
provisions of the GATT (Article I General Most- Favoured-Nation Treatment) and the GATS (Article II MFN
Treatment) provide that this obligation shall be accorded “immediately and unconditionally” (although in the case
of the GATS, a member may maintain a measure inconsistent with this obligation provided that such measure is
listed in, and meets the conditions of, the Annex on Article II Exemptions). See ].H.H. Weiler, S. Cho & I. Feichtner,
International and Regional Trade Law: The Law of the World Trade Organization, Unit IV: Tariffs and Customs
Law/The Most-Favored Nation Principle, 2007.

156 See Cottier, Thomas, Petros C. Mavroidis, and Blatter, Patrick, Regulatory Barriers and the Principle of Non-
Discrimination in World Trade Law, The World Trade Forum, Volume 2, The University Michigan Press, USA, 2002,
p. 4.

157 The notion of non-discrimination is a complex one. Its content is highly elastic and context-dependent. Recognizing
the “infinite complexity” entailed by the concept, a WTO panel once warned: “Discrimination’ is a term to be
avoided whenever more precise standards are available, and when employed, it is a term to be interpreted with
caution, and with care to add no more precision than the concept contains.” Despite such perceived difficulties in
defining the concept, the Appellate Body has recently interpreted the generic term “non-discriminatory” as a
requirement of not treating similarly-situated countries differently. This interpretation is a significant
development in WTO jurisprudence because it introduces a key for defining the general obligation of non-
discrimination under WTO law. Under this interpretation, discrimination occurs only when differential treatment
is accorded to “similarly situated” countries; thus, the central issue is to determine the basis for comparing
similarity between WTO Members. See Julia Ya Qin, Op.Cit, p. 218.

158 See G. Schwarzenberg, “Equality and Discrimination in International Economic Law” in The British Yearbook of World
Affairs 1971 (London Institute of World Affairs, 1971), 163-181; J.N Hazard, “Editorial Comment; Commercial
Discrimination and International Law” (1958) 52 American Journal of International Law 495; John H Jackson
“Equality and Discrimination in International Economic Law : The General Agreement on Tariffs and Trade” in The
British Yearbook of World Affair 1983 (London Institute of World Affairs, 1983), 224-239; ; Jackson, John H., 2000,
Op. Cit.

159 See Anderson, Kym and Hoekman, Bernard, The WTO'’s Core Rules and Diciplines Volume I : Critical Perspectives on the
Global Trading Sytem and the WTO, Edward Elgar Publishing, Inc, Massachusetts, USA, 2006. pp xvi ; Bernard
Hoekman (2002), “ The WTO : Functions and Basic Principles’, in Bernard Hoekman, Aaditya Mattoo and Phillip
English (eds), Development, Trade, and the WTO : A Handbook, Chapter 6, Washington, DC : The World Bank, 41-9,
references.
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treatment. The MFN is the dominance of the principle in multilateral trade
negotiations; it is often referred to as one of the so-called “pillars” or “cornerstones” of
the WTO.160

As noted by Jackson, the use and scope of the MFN clauses have varied over time
depending on the prevailing ideologies in international economic and political
relations.16! MFN was originally used in trade-related agreements. Thus, MFN has a
long history and has been used in commercial treaties since the 12t century.162 In the
early 18t century, these clauses were developed and used broadly. They generally
applied to “all privileges, liberties, immunities and concessions... already granted to
foreigners or being granted in the future.”163 According to Schill (2009), “the objective
of these early treaties is to lay down the terms of equal treatment in trade between
different nations on the basis of equal balance and equal competition”.16* Regarding
economics, MFN treatment has also broader implications for the structure of
international relations in implementing equal treatment among nations.165

Schill (2009) argues that the function of the MFN clauses changed under the
influence of mercantilist ideology between the 17th and 18th centuries. Mercantilist
economics assumed that the wealth of a nation depends upon its supply of capital.
With respect to the volume of trade it further believed unchangeable. Protectionism
policy and high tariffs could lead to the discouragement of imports among the
instruments of choice of mercantilist politics. During the mercantilist era, MFN clauses
were not the sole instruments of multilateralism, but also a form of bilateral and a
protectionist view on international economic relations.16é

As mentioned above, discrimination in WTO jurisprudence consists of two types:
de jure and de facto. De jure discrimination constitutes legal rules which distinguish in
their express terms between foreign and local nationals. For instance, the distinctions
are not justified by non-discriminatory purposes or on the basis of origin. The legal
rules that use identical terms to address foreign and local nationals may appear
neutral, but in fact produce discriminatory results through operation in practice.
Therefore, when neutral legal rules are discriminatory in effect, this is referred to as de
facto discrimination (discriminatory measures).167

160 See World Trade Organization, World Trade Report 2007, Op. Cit, p. 132; See also Ukpe, Aniekan Iboro, 2009, Op. Cit
p. 2. The MFN principle is one of the oldest principles of international trade law, predating the 1947 GATT system.
It is widely described that MFN in WTO circles as a ‘cornerstone’ of the GATT. The MFN clause which is the
embodiment of this principle ensures that no trading partner is treated worse off than third partners in a
subsequent Free Trade Agreement. No discrimination is allowed between trading partners.

161 See Generally Helmut Brandt, Die Durchbrechung Der Meistbegiinstigung (1933) (discussing the dialog between State-
centered theories of foreign trade and liberal theories of foreign trade and their relation to and influence on the
diffusion of MFN clauses); Schill, Stephan W., Multilateralizing Investment Treaties Through Most Favoured Nation
clauses, Cambridge University Press, 2009, Available at : http://www.boalt.org/bjil/docs/BJIL27.2_Schill.pdf, last
accessed : 215t November 2010, p. 509.

162 See Georg Schwarzenberger, The MFN Standard in British State Practice, 22 BRIT. Y.B. INT'L L. 96, 97 (1945) British
MFN Standard]. Unilateral grants of MFN treatment can even be traced back to the Eleventh Century. See Endre
Ustor, First Report on the MFN Clause, [1969] 2 Y.B. Int'l L. Comm’n 157, paras. 10-12, U.N. Doc. A/CN.4/SER.
A/1969/Add. 1 [hereinafter First Report on the MFN Clause]; Schill, Stephan W., 2009, Loc. Cit, p. 509.

163 See, Baron Boris Noldé, Droits et Technique des Traités de Commerce, 3 RECUEIL DES COURS 295, 307-08 (1924 - 1I)
(trans. by Author) (quoting the Latin text of an MFN provision in a 1679 treaty between the Netherlands and
Sweden). Only during the course of the Eighteenth Century, treaties started differentiating more clearly between
political and commercial aspects relating to the presence of foreign merchants. See Ustor, First Report on the MFN
Clause, supra note 38, para. 17; Schill, 2009, Op. Cit, p. 509.

164 See Schill, 2009, Loc. Cit, p. 509.

165 See Schill, 2009, Op. Cit, p. 508.

166 See Schill, 2009, Op. Cit, p. 510.

167 See Diebold, Nicolas F., Non-Discrimination And The Pillars of International Economic Law, Emerging Scholars Papers,
A sub series of IIL] Working Papers, IIL] Emerging Scholars Paper 18, Institute for International Law and Justice,
New York University School of Law, 2010, p. 3, available at : http://www.iilj.org/publications/documents/ESP18-
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II. a. Historical and political perspective of multilateral MFN.
IL. a. 1. Most Favoured Nation before GATT 1947.

The starting point of the MFN treatment can be found in the feudal age!¢8, from
the 11th to 13th century, when Lords granted equal concessions to merchants of
different foreign cities.169 According to Hornbeck, Caplin, et al., the first appearance of
an MFN clause in written treaties occurred on 8 November 1226, when the Emperor
Frederick II extended the same trade privileges to Marseilles that had previously been
granted to Pisa and Genoa.!70 The lords unilaterally granted privileges to the citizens
outside of the territory. The favours granted were limited to those privileges already
granted to others.171

According to Jackson and Cottier et al., the first use of the MFN clause can be
traced back to the 11t century, where the town of Mantua in Italy obtained in its
charter from the Holy Roman Emperor, Henry III, the guarantee that it would benefit
from all privileges granted to “whatsoever other town”.172 The term “most favoured
nation” first appeared at the end of the 17t century.173 Afterwards, the MFN clauses
became more common features in commercial treaties.174

After the 15t century, the concept of MFN treatment developed along with
sovereign states and the ideals of equality that prevailed at the time. Along with the
scope of commerce, which had increased among European nations, the use of MFN
clauses in bilateral commercial treaties also increased. Until the second half of the 17t
century, MFN clauses generally obliged the contracting parties to grant each other
existing and future concessions given by either party to any nation.175

In the 17t and 18t centuries the MFN clauses were commonly used in
international commercial matters. The MFN clause in a treaty between two states

2010Diebold.pdf, last accessed : 25 January 2011; See also
http://www.iprsonline.org/unctadictsd/docs/RB_Part1l_Nov_1.3Update.pdf

168 See Traditionally, American and British historians have used the term "feudalism" to describe a political, military, and
social system that bound together the warrior aristocracy of western Europe between ca. 1000 and ca. 1300. This
"system," it is asserted, only gradually took shape, and differed in detail from region to region. The elements of this
system were : 1) the personal bond of mutual loyalty and military service between nobles of different rank known
as vassalage/lordship; 2) 'fiefs' (land or moveable wealth) held by vassals/men from their lords, whose property,
in theory, the tenements remained, in return for specified service, which was usually a combination of military and
social duties (e.g. attendance at the lord's court, hospitality to the lord and his men) and miscellaneous payments
that reflected the lord's continued rights over the property; 3) jurisdictional and political power in the hands of
'private’ individuals, that is, of nobles who held franchises, immunities or banal rights, which meant 4)
decentralized rule under a weak king who was, nonetheless, defined (in theory) as the apex of this network of
personal loyalty and land tenure (i.e. the lord of lords and the ultimate source of all rights over land). In this feudal
paradigm the king possessed more authority than actual power. “Classical feudalism” (before the rise of strong
feudal monarchies in which kings claimed the role of liege lords) is characterized by the fragmentation of political
authority and the passage of public power into many different private hands. In this paradigm, "feudalism" is
essentially a military recruitment system, in which land tenure is exchanged for knight service. See Richard Abels,
Feudalism, available at : http://www.usna.edu/Users/history/abels/hh315/Feudal.htm, last accessed : 01
February 2011.

169 See Akiko Yanai, (2002), Op.Cit. p. 3.

170 See Caplin, Andrew, and Khrishna, Kala., Tariffs and the Most-Favored-Nation Clause: A Game Theoretic Approach,
1988, Seoul Journal of Economic, p. 267.

171 See Hornbeck, 1910, Op. Cit., p. 11; Caplin, et al.,, 1988; Akiko Yanai, 2002, Op. Cit, p. 3.

172 See Cottier, Thomas., Mavroidis, Petros C, 2002, Op.Cit; Davey, William ]., Pauwelyn, Joost; MFN Unconditionality : A
Legal Analysis of the Concept in View of its Evolution in the GATT/WTO Jurisprudence with Particular Reference to the
Issue of “Like Product”; The example is cited in Robert E. Hudec, Tiger, tiger in the House: A Critical Evaluation of the
Case against Discriminatory Trade Measures, in The New GATT Round of Multilateral Trade Negotiations: Legal and
Economic Problems, 165, 177 n.11; Ernst-Ulrich Petersmann & Meinhard Hilf eds. 1988.

173 See Cottier, Thomas., Mavroidis, Petros C; 2002; Davey, William J., Pauwelyn, Joost; John H. Jackson, The World
Trading System: Law and Policy of International Economic Relations 158 (2d ed. 1997).

174 See generally US Executive Branch GATT Studies, The MFN Provision, quoted in John H. Jackson, William ]. Davey &
Alan 0. Sykes, Legal Problems of International Economic Relations.

175 See Hornbeck, 1910, Loc. Cit, p. 11; Akiko Yanai, 2002, Loc. Cit., p. 3.
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typically requires each state to accord to the other state any advantage of the type
covered by the treaty that the state accords to a third state.176

According to Murase and Akiko Yanai, the concept of MFN treatment in modern
history differs from the feudal treatment in three respects. First, modern MFN
treatment refers to exchanges between sovereigns (commonly state to state), whereas
MEFN treatment during the middle ages was unilaterally conducted by lords or kings.
The new mutual form of the MFN agreement appeared for the first time in the treaty
between England and Bourgogne, which was concluded on 1 August 1417.177 Second,
in the modern MFN clauses, the definition of third parties was extended from specified
to unlimited nations. For example, the provision between England and the cities of
Flanders and Brabant (4 August 1446) stated:

“[...] Item: que les marchands d’Angleterre [...] seront traités aussi doucement et

gracieusement comme les autres nations fréquentant ces pays et villes (that the

merchants of England would be treated as gently and graciously as the other nations

visiting its country and cities) [...].”178
Third, the concessions that would be granted in modern clauses went beyond
privileges that existed at the time to include future privileges. A treaty between Great
Britain and Sweden, dated 11 April 1654, stipulated:179

“[...] The people, subjects and inhabitants of both confederates shall have, and enjoy

in each other’s kingdoms, countries, lands, and dominions, as large and ample

privileges, relations, liberties and immunities, as any other foreigner at present doth

and hereafter shall enjoy [...].”180

Such a clause only guaranteed treatment that was as good as other foreigners
were to receive. It was not a guarantee of national treatment. Nationals may receive
better or worse treatment than foreigners. Therefore, the MFN clause, which was
established before the existence of GATT, was not a comprehensive non-
discrimination provision.181

The aims of granting MFN treatment as shown in the Great Britain/Sweden
agreement was for the benefit of the “people, subjects and inhabitants” of both states,
thus commonly recognised as FCN (Friendship, Commerce and Navigation) treaties.
Those MFN clauses were designed not exclusively on economic activities. However the
advantage granted under those agreements was aimed to facilitate the economic
activities of the subjects of each state within the territory of the other state. Indeed, the
rational reason for granting MFN treatment was economic desire by the recipient of
the MFN treatment to avoid its own subjects from being economically disadvantaged
by comparison with the subjects of third states. Therefore, the reason the MFN clauses
existed in the commercial agreement was not based on any notion of the equality of
States.182

The term MFN treatment in the agreement has various names. There are two
examples which include the terms “le people de n’‘importe quelle nation étrangere (the
people of any foreign nation)” as stipulated in the treaty between Great Britain and
Denmark of 1660, and “all other strangers” as stipulated in the treaty between Great

176 See ]. H Jackson, 1969, Op. Cit., p. 250.

177 See Murase, 1974, Op. Cit, pp. 58-9; Akiko Yanai, 2002, Loc. Cit, p. 3.

178 See Hornbeck, 1910, Loc. Cit, p. 11; Murase, 1974, Loc. Cit,, pp. 58-59); Akiko Yanai, 2002, Loc. Cit., p. 3.

179 See Hornbeck, 1910, Op. Cit, p. 12; Murase, 1974, Loc. Cit, pp. 58-59; Akiko Yanai, 2002, Op. Cit, p. 4.

180 See Treaty of Peace and Commerce between Great Britain and Sweden, 11 April 1654, BSP 1/691

181 See International Law Commission, MFN Clause, Report of the Working Group, Fifty-ninth session, Geneva, 7 May - 8
June and 9 July - 10 August 2007, Distr. Limited A/CN.4/L.719, p. 4, available at
http://untreaty.un.org/ilc/documentation/english/a_cn4_1719.pdf, last accessed : 234 November 2010,

182 See Ibid.
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Britain and Spain of 1667.183 The first usage term of “la nation la plus favorisée (most
favoured nation)” appeared in the treaty between Denmark and the Hanse in 1692. In
the early 17t century, most European countries insisted on mutual MFN status.184

Article 18 of the preliminary Anglo-French peace treaty of 20 January 1783
provided for the appointment of ‘Commissioners to discuss new commercial
arrangements of reciprocity’.18s According to Henderson, the Anglo-French
commercial treaty established in 1786, was one of the most important trade
agreements of the 18th century. It reforms a commercial system that had long been
accepted as the only method in regulating international trade. It also marketed a
serious attempt to end the traditional rivalry between France and Britain.186

Since 1713, Anglo-French commerce had been regulated by the Treaty of
Utrecht. However, the reciprocal freedom of trade guaranteed by this agreement had
never come into effect since Britain failed to ratify Articles 8 and 9.187 Afterwards,
France and Britain favoured the establishment of more liberal trade relationships
between the two countries.188

In the 1794s, the Treaty of Amity Commerce and Navigation was established,
later known as the Jay Treaty, signed between His Britannic Majesty and The United
States of America. The Jay Treaty specifically sought to guarantee reciprocal treatment
in trade privileges enjoyed among partners. Effectively, this meant that ‘the receiving
nation is provided with a guarantee that it will receive all trade advantages, such as
lower tariffs or easier access for its service suppliers, which its trading partner may grant
to any third country in the future’.189

During the 1830s and 1840s, Great Britain unilaterally reduced tariffs on many
kinds of goods. Moreover it revoked the Corn Act in 1846 and the Navigation Acts in
1849. This decision changed Britain’s policy from protectionism to liberalism which
was afterwards followed by the French. These changes reflected the shift in the
dominant trade theories of the time from mercantilism and protectionism to market
economy and free trade.190

According to Murase, while mercantilist ideas exercised significant influence on
the development of MFN clauses, a more important factor that led to MFN clauses was
the formation of the tariff system.!91 During the middle ages, feudal domains imposed
various kinds of duties and taxes. It was replaced by the establishment of one nation
state, which integrated local duties into single tariff systems within their own
territories. The sovereign had authority to establish and revise tariffs unilaterally
depending on the circumstances. The sovereignty needed to protect industry and gain
profits by imposing tariffs and regulations on imports. However, if tariffs were raised
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by one nation, others retaliated, which led to tariff wars. The bilateral agreement could
avoid and control the state to change rates unilaterally. This led to the creation of a
conventional tariff system. This system meant that when a nation revised the tariff
rates of a certain agreement it had to modify all other agreements with tariff rates.
States also feared overlooking concessions when negotiating agreements.
Consequently, alternative MFN clauses were devised that could avoid such repetitions
and assure partner states the benefits of previous or subsequent concessions by
providing MFN clauses for third states.192

The other treaty which contains the MFN clause was the treaty between England
and the town of Danzig in October 1706, which contained the following stipulation: ‘for
what remains, if any greater privileges, which any wise respect the persons, ships, or
goods of foreigners at Danzig, shall be hereafter granted to any foreign nation, the
British subjects shall in the like manner fully enjoy the same themselves, their ships and
commerce”. Since the second half of the 18th century, most European states included a
MFN clause in their treaties.193

Furthermore, the Anglo-French Treaty was followed by other similar treaties
between France and many other countries. These treaties led to tariff ‘disarmament’ in
continental Europe, mostly resulting from the MFN clause. Thereafter a treaty was
signed between France and Belgium on May 1861. In August 1862, Germany (Prussia
in the name of the Zollverein) ratified a treaty with France which led to a reduction in
import duties of about 40-80 per cent on cotton goods, 25 per cent on crude iron, 80
per cent on manufactured iron goods, and 60-80 per cent on woollen clothes. Thus,
between 1863 and 1866, by means of treaties with France, most European countries
entered the free trade network, or what had been called the network of Cobden-
Chevalier treaties. Italy joined in January 1863; followed by Switzerland in June 1864;
Sweden and Norway in February 1865; the Hanseatic towns one month later; Spain in
June 1865; The Netherlands in July of the same year; and, finally, Austria in December
1866. Portugal and Denmark were integrated into the free trade network by means of
their commercial treaties with England.194

The network of Cobden treaties played a critical role in the trade liberalisation of
continental Europe. It influenced trade policies in most continental Europe countries
between 1860 and 1877. The general tariff (that was applicable to countries not party
to a treaty) had rather less impact when the network of treaties was as wide as that in
force at the end of the 1860s.195

The unification of Italy in 1861 lead to the application of the whole country of the
Piedmontese tariff liberalised by Count Camillo Cavour in 1851 and 1859. Moreover for
certain states a dramatic reduction in duties was applied, especially in southern Italy,
where it led to a drop of 80 per cent. This drop probably contributed to the industrial
setback in this region.1%

The period free trade reached its climax in Europe lasted twelve years (around
1866-1877). In the middle of this period (around 1870-1872) the great depression of
the European economy began.9? The European depression ended in around 1892-
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1894, when the return to protectionism in continental Europe had become really
effective. This policy created great problems which influenced tariff policies on
economic development.198

Following the 1870s, protectionism spread rapidly in Europe because of
economic depression.!? During the period of 1860-1913, world trade relations
centred on a network of bilateral trade treaties containing the MFN clause. Each
country was generally free to set and change its tariff code so long as it adhered to the
MFN clause.2?0 Among the states that made use of the MFN clause in 18t century, Great
Britain led in the number of MFN treaties, while the United States came second.201

Free-trade was triggered by the increasing economic nationalism in power after
First World War (around 1914-17) and the Great Depression in 1929. Throughout
this period major countries such as Great Britain and France imposed high tariffs and
other trade barriers to protect their own industries. They also built economic blocs
with their autonomous territories and colonies. The establishment of the preferential
treatment system encouraged countries to discriminate against non-allied states. The
economic bloc trade system and currency devaluation, triggered a chain of events that
resulted in a substantial reduction in world trade, and aggravated the Great
Depression of the 1930s. This situation forced the US to change its attitude towards
trade policy and started to conclude bilateral treaties that included unconditional MFN
clauses.202

There are two variants of the MFN concept. The first variant is the unconditional
MFN concept.203 The second variant is the conditional MFN concept.204

IL. a. 1. a. Unconditional Most Favoured Nation.

According to Hornbeck, only about one fourth of the treaties established
between 1826 and 1830 contained the unconditional MFN clause. However there were
some treaties, constituting the conditional form of MFN, on the basis of reciprocity, for
example treaties between: the US and Denmark on 26 April 1826; the Hanse Cities, on
27 November 1827; Prussia, on 1 May 1828; Brazil on 12 December 1828; Austria on
27 August 1829; Brazil and the Ilanse Cities on 27 November 1827; Prussia on 18 April
1828; and Colombia and the Netherlands on 1 May 1829.205

As mentioned above, the Cobden-Chevalier Treaty of 1860 was concluded by
Great Britain and France, and substantially reduced tariffs on some goods and
removed prohibitions on exports and imports between the two countries. According to
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Winham and Akiko Yanai, this treaty demonstrated that trade agreements could be

effective tools of trade liberalisation.2%¢ In Article XIX of the Cobden-Chevalier Treaty,

Great Britain and France also secured MFN treatment without conditions. It stipulated:
“[...] Each of the two High Contracting Powers engages to confer on the other any
favour, privilege, or reduction in the tariff of duties of importation on the articles
mentioned in the present Treaty, where the said Power may concede to any third
Power. They further engage not to enforce one against the other any prohibition of
importation or exportation which shall not at the same time be applicable to all
other nations [...].”207

According to Schill, this clause is different from the conditional MFN clause.208
The unconditional clause did not entail the beneficiary state to make the same
concessions vis-a-vis the granting state as the MFN treatment.20 Both parties of the
agreement regard the adoption of the unconditional MFN clause as aimed to mutual
benefit. The reason of Great Britain to use unconditional MFN in the agreement was
aimed to avoid a less favoured nation treatment. Because it had unilaterally reduced or
eliminated its tariffs already on the basis of its free trade policy, it had nothing further
to offer in return for a reduction of tariffs.210 In this regard, if Great Britain had signed
a commercial treaty containing the conditional MFN clause, it might have been unable
to receive concessions granted to other nations. Therefore, Great Britain strongly
insisted that an unconditional MFN clause should be included in the treaty. While in
France, at that time, the industrial revolution had progressed, it had reached a certain
level of manufacturing capability whereby it began to export its products aggressively.
Therefore, France considered that excessively high tariffs as an obstacle to trade and
began to prefer liberalism instead of protectionism.211

In its development the Cobden-Chevalier Treaty had a great impact on the
European nations. Most of the European nations, which had commercial policies
leaning towards free trade, discovered the advantage to participate in a free trade
alliance between Great Britain and France. Afterwards, those nations expressed a
preference for concluding commercial treaties that included an unconditional MFN
clause. As a result, unconditional MFN clauses became common practice in European
commerce. Therefore, in the 1860s, the major European powers concluded
commercial treaties with unconditional MFN clauses. For example, Italy concluded
twenty-four treaties, the German Custom Union had eighteen, Austria-Hungary had
fourteen, France had nineteen and Belgium had twelve.212 Despite such circumstances,
the US maintained a conditional MFN clause due to the tariff system of the US.213

Belgium made treaties (between 1860 and 1870) with France, Great Britain,
Switzerland, Italy, Lubeck, Holland, Hamburg, Denmark, Norway-Sweden, the
Zollverein, Austria, and Spain. It was the most determined champion of the general and
unconditional MFN treatment in all Europe. Italy was also enthusiastic making treaties
in the decade after 1860 with Sweden, France, Great Britain, the Zollverein, Austria,
Switzerland, and Spain. France made treaties with Belgium, Italy, the Zollverein, Spain,
Austria, and Portugal.214
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The unconditional form of the MFN obligation was used exclusively until the late
18th century.215 Much credit has been given to the use of the unconditional MFN clause
in a number of European bilateral treaties in the latter half of the 18th century to
promote a multilateral trading system.216 European countries still held in their treaties
inter se to the unconditional form of the clause until about 1830.217

The unconditional clause had evolved to become “the almost universal basis of a
vast system of commercial treaties” and developed into the “cornerstone” of
international commercial relations until the era of First World War.218 Furthermore,
the US abandoned its support for conditional MFN clauses after First World War and
henceforth based its commercial treaties on unconditional MFN treatment.219
According to Schill, the abandonment of the conditional clause was closely connected
to the free trade movement in the 19t and early 20t centuries. Ideologically, this
reflected liberal ideas about the equality of states and the contribution of clause to
liberalising international trade by fostering equal competition.220

As stipulated in Article 22 of the League of Nations Covenant regarding former
colonies “equal opportunities for the trade and commerce of other Members of the
League” were to be secured.??! Similarly, there were other international treaty regimes
that endorsed equality of opportunities as an ordering principle before and after First
World War.222

In 1934 the US enacted the Reciprocity Trade Agreements Act (RTAA)223, which
was based on the recognition that flourishing international trade was vital in domestic
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prosperity?24, and endorsed the adoption of unconditional MFN clauses. In accordance
with the RTAA, the United States concluded bilateral trade agreements22> with twenty-
seven countries from 1934 to 1945226, Each agreement contained a reciprocal
exchange of tariff reductions and an unconditional MFN clause.227

Multilateralism has been recognised as an instrument in governing international
relations either politically or economically. After the re-emergence of multilateralism,
the MFN reappeared and became the basis for ordering international trade relations.
After First World War, the MFN treatment proved to play a crucial role in keeping
world peace. MFN held a function to prevent international conflicts by prohibiting
bilateral alliances and bloc building in economic context prone to spilling over military
conflicts.228

As noted by Cottier and Mavroidis, several reasons may be cited to support the
application of the unconditional MFN principle. According to GATT economists, the
application of the MFN treatment brought five significant advantages. First, in
economic terms, applications of the MFN rule enhance economic efficiency because the
country’s imports will be supplied by the most efficient international suppliers.
Moreover, under this circumstance, the monopoly of business practices will be avoided
and a fair competition environment will be created. When tariffs are varied according
to the source of goods, new tension on trade and unfair competition of goods are
created. Second, for trade policy purposes, the application of the MFN rule protects
bilateral concessions and generalises them as the basis for the multilateral trading
system. In this sense, the MFN principle serves as a positive force for liberalisation in
the system, in particular, it protects the interests of small trading countries, whether
rich or poor, weak or strong. Moreover, small trading companies can benefit from
concessions without necessarily making concessions themselves. To sum up,
applications of the MFN rule in trade policies have given equal opportunities and
enhanced the economic growth of all member states in the multilateral trading system.
Third, application of the MFN principle promotes better international relations since it
avoids the unfair trade competition and tensions that may result from discriminatory
policies that can lead to new conflict between states. Fourth, it has the advantage of
administration simplification. The domestic producers benefited from administration
simplification of tariffs and other forms of protection (no origin rules are needed) and
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it promotes more transparent policies. Finally, it serves as a constraint on the ability of
special interests to obtain discriminatory trade measures.229

As noted by Yanai, in the GATT 1947 based multilateral trade system, non-
discrimination was adopted as a fundamental principle. Unconditional MFN clauses
were considered to be an effective measure for applying this principle to actual trade
practices. The unconditional MFN clause embodied in the GATT 1947 is different from
the unconditional clause that was applied by the US in its bilateral trade agreements in
the pre-war period.230 At that time, the US utilised an unconditional MFN clause as a
tool to enter into its trade partners’ markets so that it could expand its exports. Thus,
the US has used the clause as a countermeasure against the other major nations, who
had tended to enclose their economies within the walls of preferential or imperial
trading blocs. In other words the US has used the unconditional MFN clause as a
penetrating-tool into the trading blocs.231

The GATT principle, non-discrimination and reciprocity, have contradicted one
another because trade policy is aimed to pursue national interests. On the other hand
trade liberalisation is conducted through both unilateral action and reciprocal
bargaining in order to gain maximum benefits. If one state has lowered or removed its
trade barriers, the expectation is that the other states will make a consequent and
equivalent response. It is argued that contingency and equivalence are necessary
aspects of reciprocity conduct. However, in the GATT system, such reciprocal
concessions should be automatically multilateralised through unconditional MFN
clauses.232

As noted by Yanai, when bilateral relations governed the world trade system, an
MEFN clause (even the unconditional form), could be compatible with reciprocity. This
was because the decision of whether to grant unconditional MFN treatment to some
nations could be made case-by-case.233 The concept of reciprocity is typically used to
convince domestic interests that trade liberalisation is in their interest. The
unconditional MFN principle is, of course, the antithesis of reciprocity, and the lack of
reciprocity could create difficulties for governments to undertake trade liberalisation.
This concern is closely related to the foregoing issue and the problem of critical
mass.23¢ However, it has become problematic to pursue MFN treatment and trade
liberalisation through reciprocal bargaining in the framework of the multilateral trade
system.235

It is true that the application of the MFN rule not only promotes multilateralism
but also results in the so-called “free rider” problem.23¢ There are two aspects of this
problem. On the one hand, countries benefit automatically from the liberalisation
measures of others, whether or not they undertake such measures on their own. This
enables smaller trading nations, in particular, to free ride on the concessions made by
others. Thus, they may make fewer concessions themselves. On the other hand,
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excessive free riding may cause major trading nations to agree to less liberalisation
than they would if reciprocity were required. Again, the result may be fewer
concessions if unconditional MFN treatment is required. It is not clear that this fear of
free riding has significantly slowed down the process of multilateral trade
liberalisation, but it is clear that it is a factor in negotiations. Unless a so-called “critical
mass” is willing to make liberalisation commitments, some major trading nations may
not make commitments.237 In this respect, it could be argued that it would be better to
make progress towards freer trade with smaller groups of countries willing to do so
immediately on a reciprocal basis, rather than to wait for the “critical mass” to
emerge.238

Generally, it appears that unconditional MFN treatment is the most desirable
policy for the world as a whole. While the problems of free riders and the need for
perceived reciprocity are significant, they do not counteract the argument in favour of
unconditional MFN.239 The unconditional MFN clauses still play an important role in
bringing about multilateral trade liberalisation.240

IL. a. 1. b. Conditional Most Favoured Nation.

As noted, in the Report of the Working Group of the MFN Clause by the
International Law Commission, between the 19t and early 20t centuries, MFN was
often granted conditionally in the economic field. During that period a state would only
grant MFN treatment in exchange for a benefit provided by the other state. Therefore,
the grant of MFN treatment had to be paid for. The practice of this treatment was
known as “conditional MFN”. By the time the granting of conditional MFN declined,
there was greater realisation that there were economic benefits to the granting state
from granting MFN unconditionally. The practice of conditional MFN has little
significance today.241

As mentioned above, it was the US who brought reciprocity into trade policy.
After gaining independence, the US signed the first commercial treaty in 1778 with
France, which contained provisions for reciprocal trade concessions in order to secure
a free flow of goods and ships.242 Afterwards, the US entered the arena of world
commerce with the principle of opening their ports and guaranteeing equal treatment
to all comers upon a basis of reciprocity.243 The MFN treatment in the treaty was made
conditional on providing the same compensation as had been provided by the third
party that obtained the advantage.244

Starting with the Treaty of Amity and Commerce, conditional MFN clauses were
introduced and subsequently became dominant in international treaty practice.
According to Schill, conditional MFN treatment required that rights and privileges be
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discriminate against any WTO Member which compels US nationals to divest from its market (See the US List of
Article II (MFN) exemption, GATS/EL/90/Supp.3,2.).
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extended to the beneficiary state under the condition that the beneficiary state grant
the same concessions offered by the MFN in return for the more favourable rights in
question. The conditional form of MFN clauses ensured that the beneficiary state could
not benefit from more favourable treatment accorded to third parties without
concurrently assuming potential disadvantages incumbent upon the third state. The
purpose of the conditional MFN clause was ultimately to arrive at lower tariffs.245

As stated in the preamble of the treaty, emphasis was placed on the significance
of reciprocity with the phrase that a fair and permanent commercial relationship
between the two countries could not be attained without the most perfect equality and
reciprocity based on the agreement.246 This principle of reciprocity embodied in the
MEFN clause of Article Il reads as follows:

“[...] The Most Christian King and the US engage mutually not to grant any particular

favour to other nations in respect of commerce and navigation, which shall not

immediately become common to the other party, who shall enjoy the same favour,

freely, if the concession was freely made, or on allowing the same compensation, if the

concession was conditional |...]".247

Under this provision, if the US made new concessions to any third party, France
could receive these concessions only when it provided the US compensation which
would be equivalent to that offered to the US by the third party. However, the second
party (France) may have the right to require the favour on allowing the same
concessions.248

In other words, it was explicitly stipulated that the favours granted to any third
party could not be automatically extended between the two initial parties to the MFN
clause. The idea of a conditional MFN clause is that MFN treatment at the time of
concluding an agreement would be secured, while future discrimination would not
necessarily be denied. The US insisted that a conditional MFN clause would not
discriminate because it did not exchange MFN treatment without a conditional MFN
clause and did not conclude any exclusive arrangements with specified nations. In this
sense, the US treated every nation equally. Hornbeck, in describing this US attitude,
suggests that “the opportunity was to be given for each country to purchase for itself
such favours as might be granted to others for compensation”.249

The incorporation of a reciprocal principle in the MFN treatment by the US
divided MFN clauses into two types: an unconditional MFN clause that extended
favours freely and a conditional or “American” clause that required equivalent
compensation.250 Prior to 1923, the US had used a conditional form of MFN. The
conditional?’! MFN form was used by the US in nearly all commercial treaties until
1923, when President Harding approved the adoption of the unconditional form in US
trade treaties. During the same period, most European countries used the
unconditional form.252 Under the conditional MFN, if a country grants a preferential
tariff rate to another country, then it must extend the same rate to its MFN partners

245 See Schill, 2009, Op. Cit,, p. 510.

246 See Ishikawa, 1985, p. 11; Akiko Yanai, 2002, Op. Cit, p. 7.

247 See Hornbeck, 1910, Op. Cit, p. 14; Akiko Yanai, 2002, Loc. Cit,, p. 7.

248 See Hornbeck, 1910, Op. Cit, p. 14; Akiko Yanai, 2002, Op. Cit, p. 8.

249 See Hornbeck 1910, Loc. Cit, p. 14; Akiko Yanai, 2002, Loc. Cit,, p. 7.

250 See Akiko Yanai, 2002, Loc. Cit, p. 9.

251 [f a State A extends to State C all concessions granted by treaty to States B, only if State C matches the concessions
made by State B to State A.

252 See Caplin, Andrew, and Khrishna, Kala., 1988, Op. Cit, p. 271.
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only if they “pay” for it with reciprocal tariff cuts. In the unconditional MFN form used
under the GATT regime, no such reciprocity is required.253

As noted by Yanai, conditional MFN clauses applied by the US in the second half
of the 18th century were a point d'entre into world trade securely and equally. At that
time, Great Britain and Europe as large economic powers implemented preferential
trade arrangements with their colonial tie. As a result, Great Britain and Europe
discriminated other countries by imposing high tariffs. The US approach of conditional
MEFEN clauses was plainly described in a US Tariff Commission report:

“[...] By the means of reciprocity treaties, the United States has granted various

concessions to certain countries, for compensation, and has accepted concessions

from them. This has involved in each case particular reductions from the rates

established in the general tariff. In most cases the determination to enter into such

agreement has come as a result of unusual circumstances, such as a peculiar

geographical factor or peculiar political relations. Having made concessions under

special circumstances, or for special compensation, the US has not considered it

obligatory or even just to extend the same favours to third states “freely” [...].”254

On the 3 March 1815 the US enacted the Reciprocity Act. This act allowed the
president to promote and establish duties on foreign ships entering US ports on the
same terms that a foreign nation charged US ships entering their ports.255 This Act
stipulated a clause which eliminated US discriminatory tariffs in accordance with the
principle of reciprocity. The Act was followed by an agreement with Great Britain in
the same year to eliminate discriminatory tariffs reciprocally. In the 1830s, the United
States had also concluded bilateral commercial agreements that contained conditional
MFN clauses with most Latin American countries. Furthermore, the conditional MFN
clause was gradually accepted by the European states, where only the unconditional
form had been used previously. Great Britain, for instance, enacted the Reciprocity of
Duties Act in 1823, under which it entered into bilateral treaties to provide conditional
MFN treatment for the exports of both signatories. Subsequently, the French
government also followed the British trade policy of free trade based on reciprocity.25¢
In the period from 1825 to 1860, conditional MFN clauses were commonly adopted in
the commercial treaties of the European states, which had dominated the
unconditional MFN clause. Three-quarters of the important treaties made between
1826 and 1830 contained a conditional MFN clause. Conditional clauses accounted for
more than 90 per cent of all MFN clauses in treaties until 1860.257

Starting from that period the conditional form of MFN became the majority
practice by states in the commercial agreement. In the treaty between Great Britain
and Portugal, on 19 February 1810, Article II, stipulated:258

“[...] gratuitously if the concession in favour of that other state shall have been

gratuitous, and on giving, quam proxime, the same compensation or equivalent, in

case the concession shall have been conditional [...].”

253 See Cebi, Pinar., and Ludema, Rodney., The Rise and Fall of the Most-Favored-Nation Clause, Office of Economics
Working Paper, No. 2002-06-B, U.S. International Trade Commission, June 2002, p. 2, available at :
http://www.usitc.gov/publications/332 /working_papers/ec0206b.pdf, last accessed : 15t Octobre 2010,

254 This view reflected the principle in the US’s commercial treaty-making policy that attached much importance to
“bargaining between individual nations on the basis of reciprocal and progressive giving of favor for favor and
concessions for concessions”. (United States Tariff Commission 1919: 19-20).

255 See Brune, Lester H., Burns, Richard Dean., Chronological History of U.S Foreign Relations, Volume I (1607-1932),
Second Edition, Routledge, Great Britain, 2003, p. 86.
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257 See Hornbeck, 1910, p. 49; Murase, 1974, p. 71; Akiko Yanai, 2002, Op. Cit, p. 9.
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As noted by Yanai, the basis had been laid for conditional MFN treatment to
spread in Europe. The conditional MFN clause was used by most European countries
as a reasonable instrument of protectionism from foreign products.259

According to Hornbeck, the period from 1830 to 1859 was outspokenly a
reciprocity period. The unconditional form of the MFN clause appeared more and
more rarely in treaties. Great Britain still held the practice of the unconditional MFN
clause. Instead of using the unconditional MFN clause Great Britain also used the
conditional one. In 1810 Great Britain concluded a treaty with Portugal. To this treaty,
that of 3 July 1838 may be added, with Austria, in which, Article XI, stipulates:

“[...] et leurs majestés .... s'engagent réciproquement a n'accorder aucunes faveurs,

priviléges [etc. to a third state] qui ne soient en méme temps accordes [to the co-

contractant] gratuitement, si la concession ... a été gratuite, ou en donnant, en autant
qu'il sera possible, le méme équivalent, dans le cas ot la concession aura conditionnelle

[...]".260

In January 1843, Great Britain made a treaty with Russia containing the same
formula. The treaty with Liberia on 21 November 1948 contained the conditional form,
and the same appeared in treaties which Great Britain made between 1849 and 1853
with Costa Rica, Dominica, Peru, Hawaii, Sardinia, Ecuador, and Paraguay.261

According to Hornbeck, an examination of the treaties made in this period by
Austria, Belgium, France, The Netherlands, Portugal, Sardinia, Sicily, Spain, and the
Zollverein, as well as those already mentioned, indicated the large use of the
conditional MFN clause in the agreement. The agreement contains definite provision
that compensation must be made for the privileges demanded. Moreover, an
examination of commercial and tariff history, between 1825 and 1860, shows most
western nations in conducting commercial relations based on the reciprocity
principle.262

The use of conditional MFN clauses became more widespread in the early 19t
century, but the unconditional form regained its dominance in the second half of the
19th century. However, the US only began to pursue unconditional MFN agreements in
the 1920s.263 The GATT generally enshrines the unconditional MFN concept, although
there are significant general exceptions to the MFN requirement.264 The purpose of
conditional MFN clauses to gain a more liberal system of international trade is based
on equality of treatment and non-discrimination coupled with increasingly lower
tariffs. As noted above, the conditional MFN treatment was a tool to participate more
actively in international trade. It formed part of US foreign economic policy until 1923,
but also appeared in Europe until 1860.265

The treaty concluded between the US and Columbia had introduced conditional
MEFN clause practice to South America. Thus, a similar treaty in 1825 was established
between the US and Central American Confederation. Henceforth for 35 years South
and Central America-included the conditional form in their treaties.266

In many cases, governments used a conditional MFN clause, by which
concessions granted to one country would be granted to another on a MFN basis only
if the other country granted compensatory or reciprocal concessions. Gradually
governments moved towards an unconditional MFN. Starting with the Tariff Act of
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1922267, the US pursued a policy of granting MFN treatment on such an unconditional
basis.268 According to Polley, the conditional MFN clause, if used by a country with an
MFN Clause with any other country, cannot be truly conditional. Furthermore, if used
as the basis of negotiations with all countries, it can be empty of content.269
The policy of conditional MFN treatment was ultimately abandoned, because it
was too complicated and economically inefficient. The Secretary of State Hughes, for
example, explained the reason why the US abandoned the conditional MFN treatment:
“[...] The ascertaining of what might constitute equivalent compensation in the
applications of the conditional most-favored-nation principle was found to be
difficult or impracticable. Reciprocal commercial arrangements were but temporary
makeshifts; they caused constant negotiation and created uncertainty. Under
present conditions, the expanding foreign commerce of the US needs a guarantee of
equality of treatment which cannot be furnished by the conditional form of the
most-favored-nation clause][...].”270
The conditional MFN clause had been used to protect national interests.2’! In
other words, the conditional MFN clauses were an effective tool to obtain foreign
market access while protecting domestic industries. On the other hand, unconditional
clauses were potentially useful for maintaining an open and free world trading system.
Interestingly, the dominant nations in world trade tended to prefer unconditional MFN
clauses: the two most obvious examples being Great Britain during its Pax
Britannica??2 period and the US during Pax Americana.273 274
As noted by Hornbeck, while European practice changed in the manner
indicated, first from the unconditional to the conditional, and then turned to the
uniform use of the unconditional, the US maintained throughout the form and
construction of the conditional. South and Central American practice varied. In some of
the early South American treaties the unconditional form was used. After 1860, South
American practice represented a tendency to wave between the two forms, in the way
characteristic of European practice in the preceding period. Numerous treaties of
Venezuela, Argentina, Paraguay, Uruguay, and Peru with European countries
contained the unconditional form. This may be readily accounted for the policies of the
latter. Mexico mainly used the unconditional form of the clause. The practice of
reciprocity had, however, held firmly in the treaties of American states inter se, and in
a majority of those made with European, Asiatic, and African states.2’5 Only the

267 The 1922 tariff act, known as The Fordney - McCumber Tariff, permitting the President to negotiate reciprocity. See
Brune, Lester H., Burns, Richard Dean., Chronological History of U.S Foreign Relations, Volume I (1607-1932),
Second Edition, Routledge, Great Britain, 2003, p. 443. See also The Fordney-McCumber Tariff of 1922, available at
: http://eh.net/encyclopedia/article/kaplan.fordney.

268 See Executive Branch GATT Studies, No. 9, “The Most Favoured Nation Provision”, Committee on Finance, United
States Senate, Subcommittee on International Trade, 937 Cong., 2 Sess., 134 (compilation of 1973 studies
prepared by the Executive Branch, Committee Print, March 1974); Jackson, John H., 2000/2007, Op. Cit., p. 58.

269 For example, if France has conditional MFN clause with the US and Unconditional MFN clause with Britain. It
exchanges concession with Spain; these are automatically extended without compensation to Britain. But if Britain
received the concession gratuitously, then the US is also entitled to receive them free, by virtue of her Conditional
MFN status. By this means the US apparently was granted all concessions negotiated between Europeans before
1914, without give anything in return. See Polley, William ], “The Most Favored Nations Clause: What Can Trade
Theory Tell Us?”, Department of Economics, Bradley University, 1 October, 2004, p. 3, available at :
http://www.williampolley.com/webpapers/mfn.pdf, last accessed : 15 May 2010.

270 See Richard Hackworth, 5 Digest Of International Law 273 (1943); Schill, 2009, Loc. Cit,, p. 511.

271 See Akiko Yanai, 2002, Op. Cit,, p. 10.

272 It refers to a period of British imperialism after the 1815 Battle of Waterloo, which led to a period of overseas British
expansionism. Britain dominated overseas markets and managed to dominate Chinese markets after the Opium
Wars.

273 Pax Americana is primarily used in its modern connotations concerning the peace established after the end of World
War Il in 1945.
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negative side of MFN treatment was specified in the treaties of Brazil and others
before 1827. Treaties made by the US with Colombia in 1824, and with the Central
American Confederation, Brazil, and Mexico in 1825, 1828, and 1832, contained the
conditional form, and from then on the leading American states embraced this
principle. Their treaties with the US regularly contained this form. In addition,
between 1830 and 1860 they made no exception to this principle in their dealings with
European states. Reciprocity was at the basis of their commercial policies. They
guaranteed that " no higher or other duties " would be charged or applied, as had been
done to the general tariff in US tariffs. For special concessions, equivalents were
demanded in return.27¢

At the beginning of 1908, Great Britain had MFN agreements with forty-six
countries. The MFN clause appeared in forty-five of the Italian Treaties. The US and
Germany had MFN treaties with more than thirty countries. Then Spain, France, and
Japan made twenty MFN agreements.277

IIL. The legal nature of the Most Favoured Nation treatment clause.

The MFN clause is an integral part of all multilateral trade agreements. For
example, this clause constitutes the very first article of the GATT. Similarly, all the
other major multilateral agreements of the WTO (such as the GATS or the Agreement
on Trade Related Aspects of Intellectual Property Rights) also contain the MFN clause.
As noted by Horn and Mavroidis and Hoekman and Kostecki, the MFN constitutes one
of the pillars of the WTO system. At the core of MFN is the idea of non-
discrimination.278

As mentioned above, non-discriminational conduct proved to alleviate the
potential of tensions occurring from trade agreements.2’ Indeed Pomfret notes that
frequent controversies involving the US and nations excluded from its discriminatory
trade agreements was one of the reason why the US embraced the notion of the
unconditional MFN after the First World War.280 Furthermore, Ghosh et al,, argued that
the origin of advocacy of the MFN clause by the OECD countries stemmed from a desire
to prevent newly independent developing countries from being drawn into adopting a
communist regime.28! Thus, MFN can be viewed as a strategic tool in international
relations.282 There is widespread belief among policy makers that a strong economic
rationale for the MFN provision was based on the presumption that discrimination is
inherently undesirable.283

The MFN principle became the core of the principle of non-discrimination under
GATT, and this has continued under the WTO. Under the WTO regime MFN has been
further used in the specific area of services and the protection of intellectual property
rights. For example, Article II of the GATS provides for a very broad application of MFN
in respect of “any measure covered by this Agreement”.284
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accessed : 07t Octobre 2010, p. 341.

279 See Jackson (1997); Pomfret (1997) ; World Trade Organization, World Trade Report 2007, 2007, Op. Cit, p. 133.

280 Pomfret, 1997.

281 Ghosh et al.,, 2003.

282 Horn and Mavroidis, 2001; World Trade Organization, World Trade Report 2007, 2007, Op. Cit, p. 133.

283 See Ibid., p. 133.

284 See International Law Commission, MFN Clause, Report of the Working Group, Fifty-ninth session, Geneva, 7 May - 8
June and 9 July - 10 August 2007, Distr. Limited A/CN.4/L.719, p. 5, available at
http://untreaty.un.org/ilc/documentation/english/a_cn4_1719.pdf, last accessed : 23 November 2010.

49



Notwithstanding the centrality of the MFN treatment under GATT Article I, the
GATT and the WTO also provide important exceptions to MFN treatment. The major
exception provided by Article 1 of the GATT is regional arrangements, customs unions
and free trade areas, which grant preferences to the members of those agreements and
hence do not provide MFN treatment to all GATT contracting parties. In accordance
with GATT Article XXIV, these benefits need not be extended to other GATT
Contracting Parties or WTO Members.285

As noted by Folsom, GATT 1947 was never about free trade, merely freer trade.
This was achieved over decades through tariff-reducing multilateral trade negotiations
(known as “negotiating rounds”) and an ever-expanding membership. The essential
contents of GATT 1947 and its successor GATT 1994 cover the principle of general
MFN trading. This principle is essentially one of non-discrimination, that is to say a
rejection of discriminatory tariff and trade preferences.286

Jacob Viner describes the use of the principle going back to the American
Revolution. The MFN has been coded in the world trade system since the signing of the
General Agreement on Tariffs and Trade (GATT) in 1947. The GATT obliges the
contracting parties to leave off discrimination rates. The principle is stipulated clearly
in the very first article of the agreement.287

The MFN clause embodied in Article I of the GATT was the defining principle for
a system that emerged in the post Second World War era as a response to
protectionism and preferential trading arrangements. As noted by Hoekman et al,
both policies had contributed to the global economic depression of the 1930s.288

The League of Nations Covenant included a reference to the goal of “equitable
treatment for the commerce of all members”. The League of Nations 1936, with respect
to the standard of the MFN clause, established the basis for the MFN clause embedded
in an early draft of the ITO charter, and had an important influence on the MFN clause
that was incorporated into the GATT.289

Schill notes that the MFN Clause was not a rule of general international law that
is universally applied among all States. It is a conventional norm that is widely
included in the regulation of trade relations among States. However, since its
conclusion in the GATT, to which eighty-five governments accounting for over four-
fifths of world trade have joined, it has to be considered as a cornerstone of
international trade relations.290 According to Abdulgawi, MFN treatment has a
constitutional function, because it locks states into a multilateral framework and
makes abandoning previously adopted standards of protection more difficult.
Therefore MFN clauses in this regard are considered as an instrument to push towards
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286 See Folsom, Ralph H., Bilateral Free Trade Agreements: A Critical Assessment And WTO Regulatory Reform Proposal,
Legal Studies Research Paper Series, Research Paper No. 08-070, September 2008, p. 4, available at :
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an order that is multilateral in substance even though it is based on bilateral
treaties.2?1

III. a. Structure and Interpretation of Article I :1 of the GATT 1994.

As noted by Cottier and Mavroidis, the MFN that prevails now is different from
the MFN that existed in European policy from 1825 to 1860.292 The demand to deal
with the complexity of modern treaty systems requires the old form of MFN to be
modified by the mechanism of modern tariff policies.293

Since, MFN clauses have been adopted into the world trading system; many
disputes have occurred within its application and interpretation.29¢ According to
Cottier and Mavroidis, several of the issues which often appear, concern the scope of
the coverage of Article I:1, interpretation of any “advantage, favour, privileged or
immunity”, “originating”, “accorded... unconditionally” and the concept of “like
product”.295

The scope of Article I:1 of the GATT is defined in its primary clauses. Basically, it
covers duties and charges levied on goods or related payment transfers; the methods
of levying such duties and charges; all rules and formalities related to importation and
exportation; and internal regulations of the type covered by Article I1I:4. Importantly,
sometimes forgotten, Article I:1 applies to exportation as well as importation.2% The
phrases “methods of levying such duties and charges” and “all rules and formalities”
have been interpreted to include the application of antidumping rules and
countervailing duty rules. It has also been suggested that the phrases include such
matters as customs valuation rules and more generally “improved sets of rules”, such
as those entered in respect of some GATT provisions in the Tokyo Round.297

Referring to Article IlI, Paragraphs 2 and 4, the Chairman of the Contracting
Parties ruled in 1948 that with respect to rebates of excise taxes, Article I:1 would be
applicable to any advantage, granted with respect to internal taxes. In 1955 it was
proposed to amend Article I:1 to specify that it applied “with respect to the application
of internal taxes to exported goods”, but the amendment had not been ratified by all
Contracting Parties at the time it was abandoned in 1967.298 As a general proposition,
it can be said that the scope of Article I:1 had been interpreted broadly in WTO/GATT
practice.2%9 Article I:1 covers advantages, favours, privileges, and immunities granted
by a WTO member to any country, including countries which are not WTO members.
Any such advantage, etc., needs to be extended immediately and unconditionally to all
WTO members. As noted, countries which are not WTO members cannot claim such
extension.300

One may also note that only those advantages, favours, privileges, and
immunities, “granted [...] to any product” are subject to the MFN obligation in Article
I:1. Advantages, favours, privileges, and immunities are not linked to the import,
export or internal taxation, sale, distribution or use of products but, for example,
exclusively linked to producers or service suppliers (without direct or indirect
repercussions on the related products), would not seem to be subject to the MFN

291 See Schill, 2009, Op. Cit, p. 509.

292 Cottier and Mavroidis, 2002.

293 See Hornbeck, Stanley K., 1909, Op. Cit, p. 619.

294 See Schill, 2009, Op. Cit, p. 504.

295 See Cottier, Thomas., Mavroidis, Petros C, 2002, Op. Cit, p. 17.
296 See Ibid., p. 17.

297 See Ibid,, p. 17.

298 See Ibid,, p. 17.

299 See Ibid.,, p. 17..

300 See Cottier, Thomas., Mavroidis, Petros C, 2002, Op. Cit, p. 18.

51



requirement.30! In the panel report on EC-Bananas, a number of aspects of the EC
import regime for bananas was considered to be advantageous and found to violate
Article I:1 because they were not accorded to all WTO members.302

It is generally agreed that under existing WTO/GATT rules, members have
considerable freedom to set their own rules of origin. However, as a result of the
Uruguay round negotiations, the WTO complex of agreements include an Agreement
on Rules of Origin. That agreement established a work-programme which will set
standard rules of origin for non-preferential purposes. For the moment, the agreement
requires several general principles to be followed in the application of the rule of
origin, such as that rules of origin shall not be used to pursue trade objectives; shall
not create restriction and disruptive effects on international trade: and shall be
transparent. Disciplines to be observed once the harmonisation programme has been
implemented include the principle that the country of origin of a good needs to be
either the country where the good has been wholly obtained or, for instance, where
more than one country is concerned in the production of goods, the country where the
last substantial transformation was carried out.303 Article I:1 establishes an
unconditional MFN obligation.304

Recently, a WTO panel concluded that the grant by Indonesia of customs and tax
advantages to cars produced by one company in Korea violated Article 1:1 because
those advantages were conditional, inter alia, on the existence of a contractual
relationship between an Indonesian company and the Korean company. According to
the panel, advantages granted by a WTO member cannot be made conditional on, nor
even be affected by, the existence of contractual obligations, such as the existence of a
deal between a domestic company designated by the government and foreign
company. Advantages accorded to products of one country in that case, to Korean cars
and parts and components need to be granted to import like products from all other
WTO members “immediately and unconditionally”. In reaching its conclusion, the
panel noted that in 1973, the working party on the concession of Hungary where the
GATT Secretariat had expressed the view that the prerequisite of having a co-
operation contract in order to benefit from certain tariff treatment appeared to imply
conditional MFN treatment and would therefore not be compatible with GATT rules.305

The concept of “like product” is a fundamental issue in the application of the
MEFN obligation in GATT Article I:1. The advantage afforded to one product (originating
in or destined for any country) must be afforded to another product (originating in or
destined for all other WTO Members) only if the other product is a like product.306

Article I:1 deals with differences in treatment between products which result
from the regulatory distinction made by the governments. If such distinctions are
made exclusively on the basis of the origin of the product rather than on the basis of
factors affecting the properties, nature, qualities or end use of the product itself, no
doubt Article I:1 would be violated. Such a violation could be referred to as de jure
discrimination contrary to Article I:1. Origin-based discrimination between products is
one extreme. The other extreme consists of regulatory distinctions made between
products that manifest differently.307
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The concept of “like product” is incorporated in not less than nine articles of the
GATT. It has long been accepted in GATT thinking that the concept might have a
different meaning in the different provisions in which it is used. This view has been
explicitly adopted by the Appellate Body, which states that:308

“[...] the concept of “likeness” is relative to one that evokes the image of an

accordion. The accordion of “likeness” stretches and squeezes in different places as

different provisions of WTO agreement are applied. The width of the accordion in

any one of those places must be determined by the particular provision in which the

term “like” is encountered as well as by the context and circumstances that prevail

in any given case to which that provisions may apply [...].”

WTO law generally uses the concept of ‘likeness’, such as ‘like products’ in GATT
or ‘like service and service suppliers’ in GATS. In addition, one GATT non-
discrimination provision also uses the concept of ‘directly competitive or substitutable
products’ instead of ‘likeness’. The TFEU3% refers to ‘similar products’ and ‘other
products’ in Article 110. In spite of the different terminologies, all comparator clauses
share the identical fundamental problem of identifying the relevant tertium
comparationis, i.e. the quality or element which two ‘situations’ or ‘objects’ must have
in common in order to conclude that they are ‘alike’ for the purpose of the
comparison.310

IIL. b. Codification of Most Favoured Nation clause by the International Law

Commission.

According to the International Law Commission, outside the economic field, MFN
was a principle of non-discrimination suited to circumstances where relations
between states were regulated through bilateral arrangements. However, as noted
over history, most multilateral agreements in the economic field have included the
MEFEN clause. This indicates that the MFN has engaged its pre-eminence in the economic
field.311

The MFN clause has become such a typical clause in treaties that the
International Law Commission (ILC) has drawn up draft drticles on MFN clauses
(hereinafter The ILC’s draft articles on MFN clauses).312 Notwithstanding, the ILC’s
draft articles never came as a treaty and are non-binding. Nevertheless, the ILC’s draft
Articles did codify the definition and the rules governing the operation of the MFN
clause.313 However, in 1978, the ILC adopted draft articles on the topic of the MFN

308 See Cottier, Thomas., Mavroidis, Petros C; 2002; Davey, William ]., Pauwelyn, Joost, Op. Cit, p. 26.

309 See Treaty on the Functioning of the European Union ‘TFEU’ (Consolidated version, as amended by the Treaty of
Lisbon), 0] 2008 C 115, at 47-199; formerly Treaty establishing the European Community ‘TEC’ (Consolidated
version, as amended by the Treaty of Amsterdam), O] 2002 C 325, at 33-184.

310 See Diebold, Nicolas F., Non-Discrimination And The Pillars of International Economic Law, Emerging Scholars Papers,
A sub series of IIL] Working Papers, IIL] Emerging Scholars Paper 18, Institute for International Law and Justice,
New York University School of Law, 2010, pDp- 4-5, available at R
http://www.iilj.org/publications/documents/ESP18-2010Diebold.pdf, last accessed : 25 January 2011.

311 See International Law Commission, MFN Clause, Report of the Working Group, Fifty-ninth session, Geneva, 7 May - 8
June and 9 July -10 August 2007, Distr. Limited A/CN.4/L.719, p. 4, available at
http://untreaty.un.org/ilc/documentation/english/a_cn4_1719.pdf, last accessed : 23 November 2010.

312 See International Law Commission, Draft Article on Most Favoured Nation clauses (ILC Draft Arts.), text adopted by the
International Law Commission at its 30th session (1978), available at http://
untreaty.un.org/ilc/texts/instruments/english/draft%20articles/1_3_1978.pdf . For commentaries on the ILC’s
Draft Articles, see Report of the International Law Commission on the Work of its Thirtieth session, 8 May - 28 July
1978, Offi cial Records of the General Assembly, Thirty-third session, Supplement No. 10, Doc. A/33/10 ILC
Report), 2  Yearbook of the International Law Commission (1978) 8, available at:
http://untreaty.un.org/ilc/documentation/english/A_33_10.pdf, , last accessed : 26 November 2010.

313 See Radi, Yannick., The Application of the MFN Clause to the Dispute Settlement Provisions of Bilateral Investment
Treaties: Domesticating the * Trojan Horse’, EJIL (2007), Vol. 18 No. 4, 757-774, The European Journal of
International Law Vol. 18 no. 4 © EJIL 2007, available at : http://www.ejil.org/pdfs/18/4/232.pdf, last accessed :
26 November 2010.
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clause, but no conclusion was drawn up by the General Assembly.314 The Commission
justified the provisions by arguing that the agreement of both the GATT and UNCTAD
to this principle had established its general observance. Although the United Nations
had never adopted the model MFN clause itself, the Commission's recognition of the
exception for preferences was regarded as a major step forward. This draft consisted
of some 30 articles designed to clarify and elaborate the MFN concept. Among the
provisions of the draft were two articles providing that the preferences given to
developing countries should be exempt from the standard MFN obligation.315

Provisions of the ILC’'s draft articles on the MFN clauses consisted of the
definition of the MFN clause and MFN treatment (Draft Articles 4 and 5), its scope, the
conventional rather than customary international law basis of MFN treatment (Draft
Article 7), the scope of MFN treatment (Draft Articles 8, 9 and 10), the effect of
conditional and unconditional MFN (Draft Articles 11, 12 and 13), the source of the
treatment to be provided under an MFN clause (Draft Articles 14-19), the time that
rights arise under an MFN clause (Draft Article 20), termination or suspension of an
MEFN clause (Draft Article 21), and the relationship of the MFN clause to a generalised
system of preferences (Draft Articles 23 and 24), and the special cases of frontier
traffic and transit rights of land-locked states.316

Article 8 of the ILC’s draft on the MFN Clause regulates the basic act (acte regie)
as the agreement between the granting state and the beneficiary state. According to
Schill, to apply MFN clauses in international law a relationship of at least three states is
presupposed. The “Granting State” enters into an obligation vis-a-vis the “Beneficiary
State”. Extended rights and benefits are granted in a specific context to any “Third
State”. The existence of the MFN clause in the treaty between the “Granting State” and
“Beneficiary State” can authorise the “Beneficiary State” to extend all benefits the
“Granting State” grants vis-a-vis the “Third State”, as long as the granted benefit is
within the scope of application of the MFN clause in the relationship between the
“Granting State” and the “Beneficiary State”. The “basic treaty” is a treaty that contains
the MFN clause between the “Granting State” and the “Beneficiary State”.317

The third-party treaty (between the “Granting State” and the “Third State”) will
not affect the parties of the basic treaty. In other words the third-party treaty does not
have any legal effect to the basic treaty. Rather, the content of the third-party treaty
becomes operative by means of the MFN clause of the treaty.318 The decision of IC] in
Anglo-Iranian Oil Company stated:319

“[...] It is this [that is, the basic] treaty which establishes the juridical link between

the [beneficiary state] and a third-party treaty and confers upon that state the rights

enjoyed by the third party. A third-party treaty, independent of and isolated from

314 See International Law Commission, MFN Clause, Report of the Working Group, Fifty-ninth session, Geneva, 7 May - 8
June and 9 July - 10 August 2007, Distr. Limited A/CN.4/L.719, available at
http://untreaty.un.org/ilc/documentation/english/a_cn4_1719.pdf, last accessed : 23 November 2010, p. 3.

315 See Hudec, Robert E., 1987, Op. Cit, pp. 88-89.

316 See International Law Commission, MFN Clause, Report of the Working Group, Fifty-ninth session, Geneva, 7 May - 8
June and 9 July - 10 August 2007, Distr. Limited A/CN.4/L.719, available at
http://untreaty.un.org/ilc/documentation/english/a_cn4_1719.pdf, last accessed : 23 November 2010, p. 6; See
also International Law Commission, Draft Articles on Most Favoured Nation clauses (ILC Draft Article.), text
adopted by the International Law Commission at its 30th session (1978), available at http://
untreaty.un.org/ilc/texts/instruments/english/draft%20articles/1_3_1978.pdf. For commentaries on the ILC’s
Draft Arts., see Report of the International Law Commission on the Work of its Thirtieth session, 8 May - 28 July
1978, Offi cial Records of the General Assembly, Thirty-third session, Supplement No. 10, Doc. A/33/10
(hereinafter ILC Report), 2 Yearbook of the International Law Commission (1978) , available at:
http://untreaty.un.org/ilc/documentation/english/A_33_10.pdf.

317 See Schill, 2009, Op. Cit,, p. 506.

318 See Schill, 2009, Op. Cit., p. 507.

319 See Ibid., p. 507.



the basic treaty, cannot produce any legal effect as between the [beneficiary state]

and [the granting state]: it is res inter alios acta [...]".32¢

Referring to Article 8321 of the ILC’s draft articles, Yannick notes that the indirect
effect that exists between the parties in the basic treaty, is unintentional.322 According
to Article 36323 of the Vienna Convention on the Law of Treaties which deals with
rights emerging from a treaty for a third state, it is stipulated that such a benefit
granted to a third state can only derive from a clear intention expressed by the parties
to the treaty.324

In order to define the scope of the MFN clause relating to dispute settlement
provisions, it is necessary to interpret the intention of the contracting states in
conformity with Articles 31 and 32 of the Vienna Convention on the Law of Treaties.325

The ILC’s draft on the MFN clause never came into existence326 because the Draft
Articles did not exclude the customs unions and free trade areas, which became a
significant issue of the EU. Since the EU (EEC) members did not want to extend the
benefits under the Treaty of Rome to states that were not EU (EEC) members. The
same reasons were also raised by developing countries that were entering into
regional free trade.32” The development issue of the Draft Articles which includes the
treatment of the generalised systems of preferences is also one of the reasons why the

320 See Commentaries on Article 8 ILC’s Draft on MFN Clause, p. 26.

321 See Article 8 The source and scope of MFN treatment : 1. The right of the beneficiary State to most-favourednation
treatment arises only from the MFNclause referred to in article 4, or from the clause on MFN treatment referred to
in article 6, in force between the granting State and the beneficiary State; 2. The MFN treatment to which the
beneficiary State, for itself or for the benefit of persons or things in a determined relationship with it, is entitled
under a clause referred to in paragraph 1, is determined by the treatment extended by the granting State to a third
State or to persons or things in the same relationship with that third State. Draft Articles on MFN clauses, 1978,
Text adopted by the International Law Commission at its thirtieth session, in 1978, and submitted to the General
Assembly as a part of the Commission’s report covering the work of that session (at para. 74). The report, which
also contains commentaries on the draft articles, appears in Yearbook of the International Law Commission, 1978,
vol. 11, Part Two, available at : http://untreaty.un.org/ilc/texts/instruments/english/commentaries/1_3_1978.pdf

322 See Radi, Yannick., (2007), Op. Cit., p. 759.

323 See Article 36 states: ‘ [ t]reaties providing for rights for third States: 1. A right arises for a third State from a
provision of a treaty if the parties to the treaty intend the provision to accord that right either to the third State, or
to a group of States to which it belongs, or to all States, and the third State assents thereto. Its assents shall be
presumed so long as the contrary is not indicated, unless the treaty otherwise provides. 2. A State exercising a right
in accordance with paragraph 1 shall comply with the conditions for its exercise provided for in the treaty or
established in conformity with the treaty ' : Vienna Convention on the Law of Treaties (1969) (VCLT), 1155 UNTS
(1980) 331, at 341, available at: http://untreaty.un.org/ilc/texts/instruments/english/conventions/1_1_1969.pdf.

324 See Radi, Yannick., (2007), Loc. Cit., p. 759.

325 See Article 31 states: ‘ General rule of interpretation: 1. A treaty shall be interpreted in good faith in accordance with
the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and
purpose. 2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text,
including its preamble and annexes: (a) any agreement relating to the treaty which was made between all the
parties in connection with the conclusion of the treaty; (b) any instrument which was made by one or more parties
in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the
treaty. 3. There shall be taken into account, together with the context: (a) any subsequent agreement between the
parties regarding the interpretation of the treaty or the application of its provisions; (b) any subsequent practice in
the application of the treaty which establishes the agreement of the parties regarding its interpretation; (c) any
relevant rules of international law applicable in the relations between the parties. 4. A special meaning shall be
given to a term if it is established that the parties so intended. ’ Art. 32 states: ‘ Supplementary means of
interpretation: Recourse may be had to supplementary means of interpretation, including the preparatory work
and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article
31, or to determine the meaning when the interpretation according to article 31: (a) leaves the meaning ambiguous
or obscure; or (b) leads to a result which is manifestly absurd or unreasonable ' : Vienna Convention on the Law of
Treaty, supra note 7, at 340. See Radi, Yannick. The Application of the MFN Clause to the Dispute Settlement
Provisions of Bilateral Investment Treaties: Domesticating the ‘ Trojan Horse’, EJIL (2007), Vol. 18 No. 4, 757-774,
The European Journal of International Law Vol. 18 no. 4 © EJIL 2007, available at
http://www.ejil.org/pdfs/18/4/232.pdf, last accessed : 26 November 2010, p. 760.

326 See Schill, 2009, Op. Cit, p. 517.

327 See International Law Commission, MFN Clause, Report of the Working Group, Fifty-ninth session, Geneva, 7 May - 8
June and 9 July - 10 August 2007, Distr. Limited A/CN.4/L.719, available at
http://untreaty.un.org/ilc/documentation/english/a_cn4_1719.pdf, last accessed : 23 November 2010, p.7.
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ILC’s draft on the MFN clause is still a draft. Therefore, some states consider that the
Draft Articles have been used as guidelines.328 Consequently, the ILC’s draft on the
MEFN clause is used as guidelines329 of state practice and opinio juris on the general
understanding and interpretation of the MFN clauses in international treaties.330

IIL. c. Interpretation of the Most Favoured Nation clauses under the Vienna
Convention on the Law of Treaties.

According to Schill, “all agreements between member states of the WTO, in the
form of derivation from an integral part of the WTO Agreement must comply with the
principals of the WTO Agreement”.33! In this regard, all the member states of the WTO
when they established the treaty under the “WTO umbrella norms” must not oppose
the fundamental norms of the WTO. Their treaty should be able to reflect the spirit of
WTO norms.

Referring to Article 31 of the Vienna Convention on the Law of Treaties, it is
stipulated that a treaty ‘shall be interpreted in good faith and in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in the light
of its object and purpose’. This provision is part of the customary rule of international
law, which the WTO Dispute Settlement Body is obliged to take into consideration.332
The Appellate Body itself has emphasised that WTO provisions must be interpreted in
conformity with the preamble of the WTO Agreement.333 For example, the process of
incorporating the Enabling Clause into the GATT Agreement should be in line with the
Preamble of the WTO Agreement, which states “commensurate with the needs of their
economic development”, which is considered as a conscious ‘positive effort’ of WTO
members.33* The Enabling Clause is exempted from Article I:1 of the GATT. The
Appellate Body in the EC Preferences case upholds decisions of the panel, it stated that
the Enabling Clause "does not exclude the applicability” to Articlel:1 of the
GATT 1994.335 The preservation of MFN in the WTO regime and its dispute settlement
process has given a large contribution to the development of the world trading system.
Finally, the MFN treatment as a basic principle must be interpreted in a consistent
way.336

III. d. Exceptions and waivers of Most Favoured Nation clause under the GATT
1994.

As noted above, that MFN principle is one of the basic principles governing

obligations under the WTO. However, the GATT Agreement itself contains a number of

exceptions, to depart from MFN. During the development of the World Trading System

328 See Ibid., p. 13.

329 See Schill, 2009, Op. Cit, p. 518.

330 See Ibid.,, p. 518.

331 See Ukpe, 2009, Op. Cit, p. 5.

332 See Appellate Body Report on United States - Standards for Reformulated and Conventional Gasoline (“US -
Gasoline”), WT/DS2/AB/R, p. 17. See also Article 3.2 of the WTO Understanding on Rules and Procedures
governing the Settlement of Disputes (DSU); See also Ukpe, 2009, Loc. Cit, p. 5.

333 See Appellate Body Report on United States - Import Prohibition of Certain Shrimp and Shrimp Products (“US -
Shrimp”), WT/DS58/AB/R, para. 129; See also Ukpe, 2009, Op. Cit,, p. 5.

334 See Ukpe, 2009, Op. Cit, p. 6.

335 See Appellate Body Report in EC Preferences Case para. 190.

336 See International Law Commission, MFN Clause, Report of the Working Group, Fifty-ninth session, Geneva, 7 May - 8
June and 9 July - 10 August 2007, Distr. Limited A/CN.4/L.719, p. 5, available at
http://untreaty.un.org/ilc/documentation/english/a_cn4_1719.pdf, last accessed : 23 November 2010.
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the MFN eroded due to dynamic change in world economic development and different
interests between member states.337

There are four major exceptions to the MFN obligations found in the WTO
agreements; the general exceptions, the exceptions for customs unions and free trade
areas, the security exception and for special and differential treatment of developing
countries. Article I:2 of the GATT provides an exception for historical preferences.338
This Article allows exceptions for preferential arrangements listed in Annexes A to F of
the GATT, many of which arose out of colonial ties. For example, the British
Commonwealth preferences gave preferences to its former colonies from MFN under
this exception. The formation and enlargement of the European Economic Community
(European Union), a major “exception” itself, has further distorted the meaning of the
historical preferences of GATT. However, the Yaoundé and Lomé conventions between
the EEC and a number of developing countries, many of which were former colonies of
EEC member states, in some cases might be able to be regarded as a form of
continuation of these historical preferences.339 Such historical preferences have now
been replaced by Economic Partnership Agreements with some revisions within their
scheme.

Article XXV340 of the GATT contains a general power of “waiver” by a special
(two-thirds) majority of the contracting parties. As noted by Jackson, this power
should not be used to modify the effects of GATT Article I because amendments to that
article require unanimity. Nevertheless, a number of waivers have been adopted to
grant exemption from MFN obligations. The most important standpoint of MFN
erosion was the 1971 waiver for the preference system for the trade of developing
countries.341 More generally the reason to depart from MFN could be argued that it is
more understandable when discrimination would increase welfare in the basis of
responding to the “special needs” of developing countries.342

IIL. d. 1. General exception of Article XX of the GATT 1994.

In general, non-discrimination provisions of the WTO agreements use the term
“discrimination” per se, unfortunately, specific standards or criteria to define the
obligation have not yet been provided. One of the articles, which permit a measure to
depart from non-discrimination, is Article XX of the GATT. This article allows a
member to adopt measures that are inconsistent with GATT obligations for particular
policy reasons. Imposing an obligation on members not to apply such measures “in a
manner which would constitute a means of arbitrary or unjustifiable discrimination
between countries where the same conditions prevail.”343

337 See United States Tariff Commission, Report to the Committee on Finance of the United States and its Subcommitee
on International Trade, Part I, “Trade Barriers: An Overview”, TC Publ. 665 (1974), 110; ].H. Jackson, 1977, p. 544;
John H. Jackson, 2000, Op. Cit, p. 61.

338 See Cottier, Thomas., Mavroidis, Petros C; 2002; Davey, William J., Pauwelyn, Joost, p. 22

339 See John H. Jackson, 2000, Op. Cit, pp. 61-62.

340 In exceptional circumstances not elsewhere provided for in this Agreement, the Contracting Parties may waive an
obligation imposed upon a contracting party by this Agreement; Provided that any such decision shall be approved
by a two-thirds majority of the votes cast and that such majority shall comprise more than half of the contracting
parties. The Contracting Parties may also by such a vote :

(i) define certain categories of exceptional circumstances to which other voting requirements shall apply for the
waiver of obligations, and
(ii) prescribe such criteria as may be necessary for the application of this paragraph.

341 See Jackson, World Trade and the Law of GATT, p. 549; Jackson, World Trade and the Law of GATT, 100; John H.
Jackson, 2000, p. 62.

342 See World Trade Organization, World Trade Report 2007,, 2007, Op. Cit,, p. 133.

343 See Julia Ya Qin, Op. Cit, p. 217.
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IIl.d.1.a. The negotiating history of Article XX of the GATT 1994.

The history of the general exceptions, which are listed in Article XX of the GATT
1994, can be traced back to 1927 within the International Agreement for the
Suppression of Import and Export Prohibitions and Restrictions.344 This Article
contained an exception for trade restrictions applied for the protection of public health
and the protection of animals and plants against diseases and against ‘extinction’.345
Subsequently, the drafters incorporated the same general exceptions3*¢ during
negotiations for the creation of the International Trade Organization ("IT0").347

The preparatory work of the General Exceptions provision, later becoming
Article XX of the GATT 1947348, was notorious. The scope of the exceptions proposed
under the article and the “divergence of national practices” became a debatable issue.
The disagreement between the parties was explained in a report by the Preparatory
Committee of the United Nations Conference on Trade and Employment in 1947:

“[...] A substantial degree of agreement among the members of the Preparatory

Committee was reached on questions of the principle underlying these [General

Exception] provisions. However, as was to be expected, there were numerous

differences of opinion, and a number of reservations were made on account of

national variations in the practice of detailed administration [...].”34°

Eventually, the drafters of the ITO Charter included the General Exceptions
provision which was proposed by the US and included as "Annexure II" of the London
Draft Charter.35° The US draft contained the introductory language as follows: “Nothing

344 See International Convention for the Abolition of Import and Export Prohibitions and Restrictions, League of Nations
Doc. C.559 M.201 1927.11[B] (1927). Article 4 provides an exception for, among other things, rules and regulations
that are "issued on grounds of public health" or "imposed for moral or humanitarian reasons... ." See Ala'i, Padideh,
Free Trade or Sustainable Development? An Analysis Of The WTO Appellate Body's Shift To A More Balanced
Approach To Trade Liberalization, p. 1132, available at : http://www.auilr.org/pdf/14/14-4-5.pdf, last accessed :
28 January 2011.

345 See Charnovitz, Steve., Trade and The Environment In The WTO, Journal of International Economic Law, Vol. 10, Public
Law and Legal Theory Working Paper NO. 338, Legal Studies Research Paper NO. 338, 2007, p. 2, available at :
http://ssrn.com/abstract=1007028, last accessed : 10 February 2011.

346 For the full drafting history of the ITO Charter general exceptions, see Report of the First Session of the Preparator,
Committee of the United Nations Conference on Trade and Employment, U.N. ESCOR, 1st Sess., at 33, U.N. Doc.
E/PC/T/33 (1946) [London Draft Charter] (illustrating that general exceptions were considered, but were not
drafted); Report of the First Session of the Preparatory Committee of the United Nations Conference on Trade and
Employment, U.N. ESCOR, 1st Sess., Annexure I, at 52, 60, U.N. Doc. EPCiT/33 (1946) [United States Draft Charter]
(illustrating draft exceptions); Report of the Drafting Committee of the Preparatory Committee of the United
Nations Conference on Trade and Employment, U.N. ESCOR, 2d. Sess., at 31, 77, U.N. Doc; /PC/T/34/Rev. 1 (1947)
[New York Draft Charter]; Report of the Second Session of the Preparatory Committee of the United Nations
Conference on Trade and Employment, U.N. ESCOR, 2d Sess., at 7-65, U.N. Doc. E/PCIT/186 [Geneva Draft Charter];
Final Act and Related Documents of the United Nations Conference on Trade and Development, U.S. ESCOR, at 33,
U.N. Doe. E/Conf.2/78 (1948) [Havana Charter]; See Ala'i, Padideh, Op. Cit,, p. 1133.

347 At the Bretton Woods Conference in 1944, there was agreement among the participants that protectionism and
restrictive trade policies had led to the worldwide recession, which had in turn caused World War II. As a result,
partly to forestall history from repeating itself and partly to rebuild the economies of many parts of the world-
specifically Europe and Japan-after the devastation of World War II, the Conference drafted outlines for three
"Bretton Woods" institutions. Two of these institutions, the International Monetary Fund ("IMF') and the
International Bank for Reconstruction and Development ("IBRD" or "World Bank"), began operating in
Washington, D.C. in 1946. The third institution was the International Trade Organization ("ITO"). Negotiations for
the creation of the ITO began in 1946 but the organization itself never came into existence, largely due to the fact
that the United States Congress refused to ratify it. As a result, the General Agreement for Tariffs and Trade
("GATT"), which was originally envisioned to be a subsidiary agreement and part of the ITO, was concluded as an
executive agreement and was left to fill the void that the failed ITO had left; See John H. Jackson, The World Trading
System: Law And Policy Of International Economic Relations 35 (2d ed. 1997). See Ala'i, Padideh, Loc. Cit, p. 1133.

348 The GATT was never contemplated to be an organization and it was implemented on a "provisional basis" for almost
fifty years. Because the GATT was not an institution, signatory countries were referred to as Contracting Parties
and not Members. Under the WTO, all signatory countries that have successfully joined and acceded to the
organization are called Members. See Ala'i, Padideh, Op. Cit, p. 1133.

349 See London Draft Charter ; See Ala'i, Padideh, Loc. Cit, p. 1133.

350 See Ala'i, Padideh, Loc. Cit,, p. 1133.

58



in Chapter IV [on commercial policy] of this [ITO] Charter shall be construed to
prevent the adoption of enforcement by any member of measures.”351
The introductory language in the proposed draft suddenly provoked concerns
about the possible abuse towards the enforcement of provisions. Therefore
delegations from the Netherlands and Belgium-Luxembourg Economic Union
concerned that “the stipulations” “to protect animal or plant life or health “would be
abused as the new form of indirect protectionism.”352 On that basis, in order to avoid
further misuses of exceptions and, in this regard, to prohibit the use of the exceptions
for protectionist objectives, the introductory language was amended as follows:353
“[...] Subject to the requirement that such measures not be applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between
countries where the same conditions prevail, or a disguised restriction on
international trade, nothing in Chapter V [General Commercial Policy] shall be
construed to prevent the adoption or enforcement of any member of measures
[...]."35¢
This amendment prevented the abuse of Article XX in the regard of protection
measures as an abuse by the member states. In conclusion, the drafting history of
Article XX signifies the accommodation of the balance of trade liberalisation and
national interest of each member state in the framework of the multilateral trading
system.355

351 See The full text of the General Exceptions provisions from the United States Draft Charter provided: Nothing in
Chapter 1V, article 32 [on commercial policy] of this (ITO] Charter shall be construed to prevent the adoption or
enforcement by any Member of measures:

a) necessary to protect public morals;

b) necessary to protect human, animal, or plant life or health;

¢) relating to fusionable materials;

d) relating to traffic in arms, ammunition and implements of war and to such traffic in other goods and materials as
is carried on for the purpose of supplying a military establishment;

e) in time of war or other emergency in international relations, relating to the protection of the essential security
interests of a Member;

f) relating to the importation or exportation of gold and silver;

g) necessary to induce compliance with laws or regulations which are not inconsistent with the provisions of
Chapter 1V,su ch as those relating to customs enforcement, deceptive practices, and the protection of patents,
trade marks and copyrights;

h) relating to prison-made goods;

i) imposed for the protection of national treasures of artistic, historic or archeological value;

j) relating to the conservation of exhaustible natural resources if such measures are taken pursuant to
international agreements or are made effective in conjunction with restrictions on domestic production or
consumption:

k) undertaken in pursuance of obligations under the United Nations Charter for the maintenance or restoration of
international peace and security; or

1) imposed in accordance with a determination or recommendation of the Organization [ITO] formulated under
paragraphs 2. 6, or 7 of Article 55 [Powers and Duties of the Conference].

352 See GATT, Analytical Index: Guide To GATT Law And Practice 563 (1995) (citing U.N. Doc. E/PC/T/C.11/32 (1946)
(note of the Netherlands and the Belgo-Luxembourg Economic Union). "Indirect protectionism is an undesirable
and dangerous phenomenon. Many times stipulations to 'protect animal or plant life or health' are misused for
indirect protection. It is recommended to insert a clause which prohibits expressly [the use of] such measures [to]
constitute an indirect protection ...".

353 See Ala'i, Padideh, Loc. Cit, p. 1133.

35¢ See New York Draft Charter.

355 See Ala'i, Padideh, Loc. Cit,, p. 1133.
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I11.d.1.b. Interpretation and application of Article XX of the General Exception of
GATT 1994: Article XX (b) of GATT 1994 as a justification for the Drug
Arrangements in the EC preferences case.

The interpretation of GATT Article XX has begun to play a significant role in
defining the relationship between different areas of international law.35¢ As noted by
Jackson, “this exception has a short limited freedom” which should not be misused
against the basic principle of WTO. The sub provisions within articles give limitations
and guidance of the measures, which can be taken by member states under the
chapeau of Article XX of the GATT.357

The Article XX of General Exception of GATT 1994 provides:

Subject to the requirement that such measures are not applied in a manner which would
constitute a means of arbitrary or unjustifiable discrimination between countries where the same
conditions prevail, or a disguised restriction on international trade, nothing in this Agreement
shall be construed to prevent the adoption or enforcement by any contracting party of measures:

a) necessary to protect public morals;

b) necessary to protect human, animal or plant life or health;

c) relating to the importations or exportations of gold or silver;

d) necessary to secure compliance with laws or regulations which are not inconsistent with
the provisions of this Agreement, including those relating to customs enforcement, the
enforcement of monopolies operated under paragraph 4 of Article Il and Article XVII, the
protection of patents, trademarks and copyrights, and the prevention of deceptive
practices;

e) relating to the products of prison labour;

f) imposed for the protection of national treasures of artistic, historic or archaeological
value;

g) relating to the conservation of exhaustible natural resources if such measures are made
effective in conjunction with restrictions on domestic production or consumption;

h) undertaken in pursuance of obligations under any intergovernmental commodity
agreement which conforms to criteria submitted to the CONTRACTING PARTIES and not
disapproved by them or which is itself so submitted and not so disapproved;*

i) involving restrictions on exports of domestic materials necessary to ensure essential
quantities of such materials to a domestic processing industry during periods when the
domestic price of such materials is held below the world price as part of a governmental
stabilization plan; Provided that such restrictions shall not operate to increase the
exports of or the protection afforded to such domestic industry, and shall not depart from
the provisions of this Agreement relating to non-discrimination;

j) essential to the acquisition or distribution of products in general or local short supply;
Provided that any such measures shall be consistent with the principle that all
contracting parties are entitled to an equitable share of the international supply of
such products, and that any such measures, which are inconsistent with the other
provisions of the Agreement shall be discontinued as soon as the conditions giving rise
to them have ceased to exist.

Article XX (b) and (g) of GATT 1994 authorise WTO Members to adopt trade-
restrictive measures aimed at protecting the environment, thus, it is allowed to depart
from basic norms, such as non-discrimination, however, this is subject to certain
specified conditions.358

356 See Condon, Bradly ]., GATT Article XX and Proximity of Interest: Determining the Subject Matter of Paragraphs b and g,
p. 2, available at
:http://papers.ssrn.com/sol3/papers.cfm?abstract_id=666984&http://papers.ssrn.com/sol3/papers.cfm?abstract
_id=666 984 &re=1&srcabs=301404, last accessed : 15t Februari 2011.

357 See John H. Jackson, 2003, p. 791; Condon, Bradly J., Op. Cit.

358 See Gabiatti, Sonia., Trade-Related Environmental Measures Under GATT Article XX (b) and (g), 2009, p. 24, available at
: http://skemman.is/stream/get/1946/3044 /10073 /4/Sonia_Gabiatti_fixed.pdf, last accessed : 21 January 2011.
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In US-Shrimp case, the Appellate Body interpreted the nature and purpose of
Article XX as a balance of rights and duties:359

“[...] balance must struck between the right of a Member to invoke an exception under
Article XX and the duty of that same Member to respect the treaty rights of the other
Members. The task of interpreting and applying the chapeau is, essentially the delicate
one of locating and marking out a line of equilibrium between the right of a Member to
invoke an exception under Article XX and the rights of the other Members under
varying substantive provisions (e.g., Article XI) of GATT 1994, so that neither the
competing rights will cancel out the other and thereby distort and nullify or impair the
balance of rights and obligations constructed by the Members themselves in that
Agreement. The location of the line of equilibrium, as expressed in the chapeau, is not
fixed and unchanging; the line moves as the kind and the shape of the measures at
stake vary and as the facts making up specific cases differ [...].”360

The Appellate Body linked the balance of rights and obligations under the

chapeau of Article XX to the general principle of good faith:36!

“[...] The chapeau of Article XX is, in fact, but one expression of the principle of good
faith. This principle, at once a general principle of law and a general principle of
international law, controls the exercise of rights by states. One application of this
general principle, the application widely known as the doctrine of abus de droit,
prohibits the abusive exercise of a state’s rights and enjoins that whenever the
assertion of a right “impinges on the field covered by [a] treaty obligation, it must be
exercised bona fide, that is to say, reasonably.”362 An abusive exercise by a Member of
its own treaty right thus results in a breach of the treaty rights of the other Members
and, as well, a violation of the treaty obligation of the Member so acting. Having said
this, our task here is to interpret the language of the chapeau, seeking additional
interpretative guidance, as appropriate, from the general principles of international
law [...]".

“[...] The task of interpreting and applying the chapeau is, hence, essentially the
delicate one of locating and marking out a line of equilibrium between the right of a
Member to invoke an exception under Article XX and the rights of the other Members
under varying substantive provisions (e.g., Article XI) of the GATT 1994, so that neither
of the competing rights will cancel out the other and thereby distort and nullify or
impair the balance of rights and obligations constructed by the Members themselves in
that Agreement. The location of the line of equilibrium, as expressed in the chapeau, is

359 See World Trade Organization, WTO Analytical Index : Guide to WTO Law and Practice, Second Edition, Volume I,

Cambridge University Press, 2007, Para. 575, available at
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article20, last accessed :
November 2011.

360 Appellate Body Report on US Shrimp case, paras. 156 and 159.
361 See World Trade Organization, WTO Analytical Index : Guide to WTO Law and Practice, Second Edition, Volume I,

Cambridge University Press, 2007, Para. 585, Available at
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article20, last accessed :
November 2011.

362 See B. Cheng, General Principles of Law as applied by International Courts and Tribunals (Stevens and Sons, Ltd,,
1953), Chapter 4, in particular, p. 125 elaborates:
... A reasonable and bona fide exercise of a right in such a case is one which is appropriate and necessary for the
purpose of the right (i.e, in furtherance of the interests which the right is intended to protect). It should at the
same time be fair and equitable as between the parties and not one which is calculated to procure for one of them
an unfair advantage in the light of the obligation assumed. A reasonable exercise of the right is regarded as
compatible with the obligation. But the exercise of the right in such a manner as to prejudice the interests of the
other contracting party arising out of the treaty is unreasonable and is considered as inconsistent with the bona
fide execution of the treaty obligation, and a breach of the treaty. Also see, for example, Jennings and Watts (eds.),
Oppenheim’s International Law, 9th ed, Vol. I (Longman’s, 1992), pp. 407-410, Border and Transborder Armed
Actions Case, (1988) I.C.]J. Rep. 105; Rights of Nationals of the United States in Morocco Case, (1952) I.CJ. Rep. 176;
Anglo-Norwegian Fisheries Case, (1951) I.C.J. Rep. 142.
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not fixed and unchanging; the line moves as the kind and the shape of the measures at
stake vary and as the facts making up specific cases differ [...].”363
Related to the analytical approach of discrimination under Article XX (g), in the
regard of feasible similarities or differences in conditions from one country to another,
which include social values or economic conditions, however, they burden
responsibilities to the conservation purposes of the measure. The Rio Declaration as
an international environmental policy stipulates the “differentiated responsibilities” of
countries based on their developmental status.364 In the light of certain aspects of
trade policy, it also authorises distinction between countries in terms of economic
development.365
Environmental interests is covering the protection of human, animal and plant
life or health and the conservation of exhaustible natural resources.366 The function of
Article XX related to national measures taken for environmental protection is
concluded by the Appellate Body in US-Gasoline case, as follows:367
“[...] It is of some importance that the Appellate Body point out what this does not mean.
It does not mean, or imply, that the ability of any WTO Member to take measures to
control air pollution or, more generally, to protect the environment, is at issue. That
would be to ignore the fact that Article XX of the General Agreement contains provisions
designed to permit important state interests including the protection of human health, as
well as the conservation of exhaustible natural resources to find expression. The
provisions of Article XX were not changed as a result of the Uruguay Round of
Multilateral Trade Negotiations. Indeed, in the preamble to the WTO Agreement and in
the Decision on Trade and Environment, there is specific acknowledgement to be found
about the importance of coordinating policies on trade and the environment. WTO
Members have a large measure of autonomy to determine their own policies on the
environment (including its relationship with trade), their environmental objectives and
the environmental legislation they enact and implement. So far as concerns the WTO,
that autonomy is circumscribed only by the need to respect the requirements of the
General Agreement and the other covered agreements [...]."368
The panel and Appellate Body discovered methods to implement Article XX to
justify the inconsistent measures of the GATT. The justification of the inconsistent
measure in GATT involves issues such as burden proof, the sequence of steps for the
application of Article XX, the policy choice and fulfilment of the requirements of the
paragraphs in Article XX as well as its introductory clause, known as the chapeau3¢. In
order to interpret the chapeau of Article XX, the Appellate Body should refer back to
the guidelines in the Preamble of the WTO Agreement, and consider the Uruguay
Round Decision on Trade and Environment. In addition, the Appellate Body

363 See Appellate Body Report on US Shrimp case, paras. 158-159.

364 United Nations Conference on Environment and Development: Rio Declaration on Environment and Development,
(“In view of the different contributions to global environmental degradation, States have common but
differentiated responsibilities.”).

365 One of the most well-known of such differentiations is the Generalized System of Preferences (“GSP”), allowing
developed countries to grant preferential trade status to the poorer of the developing countries. For one of several
ministerial decisions reached in conjunction with the Final Act of the Uruguay Round, see Decision on Measures in
Favour of Least-Developed Countries (April 15, 1994) WTO Agreement, Part I11, 33 L.L.M. 138 (1994) (reaffirming a
1979 decision to create the GSP); See Gaines, Sanford., The WTO’s Reading of the GATT Article XX Chapeau: A
Disguised Restriction on Environmental Measures, p. 781, available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=301404, last accessed : 13 January 2011.

366 See Gabiatti, Sonia., 2009, Op. Cit.,, pg. 26.

367 See World Trade Organization, WTO Analytical Index : Guide to WTO Law and Practice, Second Edition, Volume I,

Cambridge University Press, 2007, Para. 576, Available at
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article20, last accessed :
November 2011.

368 Appellate Body Report on US — Gasoline, pp. 30-31.
369 See Gabiatti, Sonia., 2009, Op. Cit,, p. 25.
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surprisingly stated that to interpret the chapeau, it is possible to seek additional
interpretation of the referral guidelines, which are appropriate from general principles
of international law. The Appellate Body also explained that the remedy or measure of
Article XX must be exercised ‘reasonably’ under general principles of law and
international law.370

The Dispute Settlement Body of the WTO has evolved a two-step test based on
these listed exceptions and the so-called ‘chapeau” of Article XX to be used in the
analysis to determine whether a particular environmental measure is consistent with
the GATT/WTO obligations. First, the measure must fall under one of the listed
exceptions stipulated in Article XX. Then the objectives of the measure must be
examined to determine whether it falls under the scope of any of the listed exceptions
or not. The second step of the test of the applicable measures aims to determine
whether the application is discriminatory in specific ways. This subject of
discrimination, at the second step, is determined by referring to the “chapeau” of
Article XX. The chapeau disallows the application of a measure, which otherwise is
compliant with the scope of Article XX (g), if it constitutes “arbitrary discrimination”
(between countries where the same conditions prevail; “unjustifiable discrimination”
(within the same qualifier); or “disguised restriction” on international trade. The
above-mentioned three terms have-to be read “side-by-side,” and “impart meaning to
one another.”371

Concerning the burden of proof, it regulates that the party has to prove the
affirmative of a particular claim or defence that it has submitted.372 Affirmative
defence imposes the obligation to the party who invoke Article XX of general exception
to provide the burden of proof according to domestic law, international procedures
and GATT/WTO practice.373 The burden of proof has to be provided by the party who
invoke Article XX of general exception in order to justify a GATT inconsistent
measure.374

Further, the party that is invoking an exception under Article XX has to prove
that the inconsistent measure comes within the scope of one of the prescribed
exceptions and also that the measure complies with the chapeau of Article XX.375 In the
EC-Preferences Case, the panel held that the defending party had the responsibility to
invoke it and the Appellate Body upheld this finding. Then, the question rose about the
difference of the burden of proof in the Enabling Clause and General Exception Article
XX. As noted by Matsushita, the developed country members are encouraged to use the
Enabling Clause in order to participate in assisting the Developing Country and Less
Developing Country in alleviating poverty and economic development. Hence, to
“depart” from non-discrimination in tariffs is justified as long as this complies with the

370 See Charnovitz, Steve., Trade and The Environment In The WTO, Journal of International Economic Law, Vol. 10, Public
Law and Legal Theory Working Paper NO. 338, Legal Studies Research Paper NO. 338, 2007, p. 24, available at :
http://ssrn.com/abstract=1007028, last accessed : 10 February 2011.

371 See Ghei, Nita., Evaluating The WTO’S Two Step Test For Environmental Measures Under Article XX, George Mason
University Law And Economics Research Paper Series, 2006, pp. 19-20, available at
http://ssrn.com/abstract_id=946462, last accessed : 11 January 2011.

372 See Gabiatti, Sonia., 2009, Op. Cit., p. 26.

373 See Pauwelyn, Joost, Evidence, Proof and Persuasion in WTO Dispute Settlement : Who Bears the Burden?, Journal of

International Economic Law 1, 1998, pDp- 227-258, available at
http://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=2223&context=faculty_scholarship, last accessed : 27
February 2011.

374 See GATT Tuna I Report:
Article XX is a limited and conditional exception from obligations under other provisions of the General Agreement,
and not a positive rule establishing obligations in itself. Therefore, the practice of panels has been to interpret
Article XX narrowly, to place the burden on the party invoking Article XX to justify its invocation, and not to
examine Article XX exceptions unless invoked.

375 See Gabiatti, Sonia., 2009, Loc. Cit, p. 26.
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standard as regulated in the Enabling Clause. While in Article XX of the GATT of the
General Exception cases, members are not only encouraged to use exceptions as
incorporated in Article XX of the GATT but are also recommended to refrain from
invoking GATT General Exception measures. Further Matsushita argues that it might
be inappropriate to classify the Enabling Clause as an exception since developed
country members are encouraged to make exceptions. Thus, Matsushita concluded
that it seems more natural to characterise the Enabling Clause as a provision
establishing a special right for developed country members to deviate from the GATT
obligations for promoting the purpose of the WTO regime, which is the economic
development of developing countries.376

The harmonisation sequence of the applicability of Article XX agreed between
the panel and the Appellate Body in the decision of the EC-Asbestos case. There are
two steps established by the panel. During the first step, it is necessary to examine
whether the measure falls within the scope of one of the listed exceptions in Article XX.
Then, the second step considers whether the challenged measure satisfies the
conditions of the chapeau of Article XX.377

Therefore, the correct order of steps in defence of a GATT inconsistent measure
is to verify whether the challenged measure complies with the requirement of one of
the Article XX exceptions. Afterwards, it is needed to examine whether it also fulfils the
requirements of the chapeau of Article XX, the introductory clause. Since the role of the
chapeau is to examine the method in which the measures are applied, this approach is
justified. In order for a GATT inconsistent measure to fall under one of the exceptions
of paragraphs (b), (d) or (g) of Article XX it must comply with the requirements
contained in those provisions.378

As noted by Sanford, the chapeau of Article XX itself creates no independent
“standards” or requirements. Further Sanford states that the chapeau is not a
freestanding statement but a subordinate clause that takes its meaning from the rest of
the sentence that follows the lettered paragraphs of Article XX. In other words, the
chapeau contains a certain standard condition on the exercise of the rights granted in
the separate paragraphs of the article. Essentially, it imposes a reasonableness
standard for the possible trade discriminatory effects of national policy.379
The WTO has to set up a jurisprudence aimed to determine which “conditions”

are relevant and when they can be deemed “similar.” In the matter of the “peculiarity”
of each country in the world it is impossible that all conditions might be similar even
in any two countries. In the trade perspective, it is argued according to the-premise
that the “same conditions” never prevail between the states. An effective
interpretation of the chapeau needs to be established, in order to decide the conditions
to compare in justifying the application of a national measure.380

The applicability of Article XX emphasises that the purpose of the measure must
be identified within the policies, which are described in GATT 1994. For example, the
measure taken must be in compliance with the requirements that fall under Article XX
(b), which means that the elements of necessity must be fulfilled.38! The negotiating

376 See Matsushita, Mitsuo., A Review of Major WTO Jurisprudence, pp. 11-12, available at
http://www.sipa.columbia.edu/wto/pdfs/MatsushitaWorkingPaper.pdf, last accessed : 27 February 2011.

377 See Gabiatti, Sonia., 2009, Op. Cit., p. 27.

378 See Ibid,, p. 27.

379 See Gaines, Sanford., The WTO’s Reading of the GATT Article XX Chapeau: A Disguised Restriction on Environmental
Measures, p. 777, available at : http://papers.ssrn.com/sol3/papers.cfm?abstract_id=301404, last accessed : 13
January 2011.

380 See Ibid, p. 778.

381 See Gabiatti, Sonia., 2009, Op. Cit., p. 29.
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history of Paragraph XX (b) provides support for the view that this paragraph is aimed
at measures to protect internal health and life, in this regard this article is aimed to
prevent the abuse of sanitary regulations.382

The necessity test383 defined as an approach which is developed to determine
whether GATT-inconsistent measures may still be justified under the exception as
prescribed in Article XX (b). This sort of method allows the necessity of the measures
to be identified, which are otherwise inconsistent with the provisions of GATT 1994.
The “necessity test” consists of two steps. The first step is that the policy objective
pursued by the GATT-inconsistent measure must be the protection of life or health of
humans, animals or plants. Thus the second step concerning the measure must be
necessary to fulfil those policy objectives.384

The determination of whether the measure is “necessary”385 under Article XX (b)
also involves a weighing and balancing process386. The considerations are based on a
series of factors such as the contribution made by the measure, the importance of the
common interests or values protected, and the impact of the measure on trade.387

In the EC-Preferences case, the European Communities claim that the Drug
Arrangements are justified by Article XX (b) of GATT 1994. Three issues were raised
by the European Union by invoking Article XX (b) of GATT 1994 as justification for its
Drug Arrangements. First, the tariff preferences under the Drug Arrangements
constitute a measure to protect human life or health in the European Communities.
Second, the tariff preferences under the Drug Arrangements are "necessary" within the
meaning of Article XX (b). Lastly, the Drug Arrangements are applied in a manner
constituting arbitrary or unjustifiable discrimination in violation of the chapeau of
Article XX.388

In the assessment of the necessity of the measure, the European Communities
maintain that according to Korea - Various Measures on Beef, “the more vital the
common interests or values pursued, the easier it would be to accept as necessary
measures designed to achieve those ends”. It argues that the protection of human life

382 See Condon, Bradly J., Op. Cit, p. 21. It is important to note that paragraph XX(b) is not limited to sanitary regulations,
however;

383 “When deciding whether or not an otherwise GATT inconsistent measure can be saved under an Article (a), (b) or (d)
exception, panels must determine whether or not “necessary” to fulfil the legitimate objectives listed under the
respect tive paragraphs. Several GATT and WTO panels have interpreted the term “necessity” within the context of
relevant Article XX exceptions. However, the exact scope and meaning of the necessity test as interpreted by GATT
and, later, by WTO tribunals remain unclear”. See Bernasconi-Osterwalder et al. 2006.149.

384 See Gabiatti, Sonia., 2009, Op. Cit,, p. 30.

385 A ‘necessary’ measure is significantly closer to the pole of being indispensable than to the opposite pole of merely
contributing to the policy goal. For measures that are not indispensable to achieve the Article XX(b) objective, the
‘necessary’ standard is to be judged in every case through a process of weighing and balancing a series of factors.
The factors are open ended, but should include: (1) the relative importance of the common interests or value
pursued by the measure, (2) the contribution made by the measure to the realization of the ends pursued by it, and
(3) the restrictive impact of the measure on international commerce. See Charnovitz, Steve., Trade and The
Environment In The WTO, Journal of International Economic Law, Vol. 10, Public Law and Legal Theory Working
Paper NO. 338, Legal Studies Research Paper NO. 338, 2007, available at : http://ssrn.com/abstract=1007028, last
accessed : 10 February 2011.

386 “In realation to Korean - Beef: [...] The Apellate Body created a three factor balancing for test for deciding whether or
not a measure is necessary when it is nor per se indispensable. The three factors to be considered are : (i) the
contribution made by the (non-indispendable) measure to the legitimate objective; (ii) the importance of the
common interests or values protected; and (iii) the impact of the measure on trade. [...] the weighing and balancing
process also established the answer to the question of whether or not there was an alternative, less trade
restrictive, measure that would achieve the same end as the contested measure.” See Bernasconi-Osterwalder et. Al
2006, pp. 149-50; Gabiatti, Sonia., 2009, Op. Cit,, p. 37.

387 See Gabiatti, Sonia., 2009, Op. Cit., pp. 36-37.

388 See Panel Report EC-Preferences para. 7.178-7.179.
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and health is the most fundamental and important value, and that, accordingly, the test
of "necessary"” in such a case should be given the broadest possible meaning.389

While, India argued on the "necessity” requirement contending that the link
between the Drug Arrangements and Article XX (b) is far-off. In their rebuttal, India
argues that the Drug Arrangements, as a measure, provide more favourable treatment
to developing countries and, as a measure to protect human health in the European
Communities, are logically contradictory. The effect of the measure, according to India,
is dependent upon several external factors which are not in the control of the
European Communities and which bring uncertainty. Furthermore, India challenges
that drug production and trafficking are organised crimes, motivated by profit alone,
and preferential tariffs would not eradicate such crimes.39

Concerning whether the European Communities' measure complies with the
chapeau to Article XX, the European Communities argue that the exclusion of other
developing countries is not part of the “design and structure” of the Drug
Arrangements, but rather of its application and, therefore, should be examined under
the chapeau of Article XX.391

While India in regard of the chapeau argues that the European Communities fails
to show how the tariff preferences do not constitute arbitrary or unjustifiable
discrimination or a disguised restriction on international trade. India contends the fact
that the Drug Arrangements are only limited to a closed set of 12 beneficiary countries
is clear evidence of discrimination. Moreover, India maintains that the selection
process for the Drug Arrangements is not transparent and that there is no published
procedure for the application and selection of beneficiaries. There is no evidence to
show that the European Communities had in fact conducted an objective assessment
based on objective criteria.392

The panel on EC Tariff Preferences followed the same approach as the Panels on
US Gasoline and EC Asbestos:393

“[...] In EC Asbestos, the panel followed the same approach as used in US —

Gasoline: We must first establish whether the policy in respect of the measure for

which the provisions of Article XX(b) were invoked falls within the range of policies

designed to protect human life or health [...].”3%4

Following this jurisprudence, the panel needs to examine: (i) whether the policy
reflected in the measure falls within the range of policies designed to achieve the
objective of or, put differently, or whether the policy objective is for the purpose of,
‘protect[ing] human ... life or health’. In other words, whether the measure is one
designed to achieve that health policy objective; (ii) whether the measure is
‘necessary’ to achieve the said objective; and (iii) whether the measure is applied in a
manner consistent with the chapeau of Article XX.”395

The panel finds that the policy reflected in the Drug Arrangements is not one
designed for the purpose of protecting human life or health in the European
Communities and, therefore, the Drug Arrangements are not a measure for the
purpose of protecting human life or health under Article XX (b) of GATT 1994.

389 See Panel Report EC-Preferences para. 7.181.
390 See Panel Report EC-Preferences para. 7.191.
391 See Panel Report EC-Preferences para. 7.185.
392 See Panel Report EC-Preferences para. 7.194.
393 See World Trade Organization, WTO Analytical Index : Guide to WTO Law and Practice, Second Edition, Volume I,

Cambridge University Press, 2007, Para. 603, available at :
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article20, last accessed : 21
November 2011.

394 See Panel Report EC - Asbestos case para. 8.184.
395 See Panel Report EC-Preferences para. 7.198-7.199.
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Nevertheless, the panel considers it would be appropriate to go on to examine whether
the measure is "necessary" within the meaning of Article XX (b).396

Respecting “necessity of the measure” the panel finds that the Drug Arrangements
are not "necessary to protect human ... life or health", in compliance with Article XX (b)
of GATT 1994.397 The panel examined whether the measure was applied in a manner
consistent with the chapeau of Article XX. Specifically, the panel looked at the inclusion
of Pakistan, as of 2002, as a beneficiary of the Drug Arrangements preference scheme
and the exclusion of Iran, and found that no objective criteria could be distinguished in
the selection process. Consequently, the panel was not satisfied that conditions in the
12 beneficiary countries were similar and they were not the same with those
prevailing in other countries:3%¢ The lack of evidence provided by European Union
makes difficulties for the panel to assess the justifiability of the measure. For these
reasons, the European Union has not established to the panel's satisfaction that the
application of the measure does not constitute "a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail".399

In conclusion, the panel found that the European Communities have not
demonstrated that: (a) the Drug Arrangements are measures designed for the purpose
of protecting human life or health in the European Communities; or that (b) the Drug
Arrangements are "necessary" for the protection of human life or health in the
European Communities. Consequently, the panel finds that the Drug Arrangements are
not provisionally justifiable under Article XX (b). The panel also finds that the
European Communities have not demonstrated that the Drug Arrangements are not
being applied in a manner constituting arbitrary or unjustifiable discrimination
between countries where the same conditions prevail.4? Based on these findings the
panel on EC Preferences concludes that the European Communities have failed to
demonstrate that the Drug Arrangements are justified under Article XX (b) of GATT
1994401

IIL. d. 2. Exception on Free-Trade Area and Customs Unions: Article XXIV of GATT
1994.

As noted by Hoekman, GATT allowed for exemptions to the MFN rule in the
context of reciprocal preferential agreements and with respect to unilateral
preferences granted to developing countries.#92 Further, Ukpe, also notes
notwithstanding the fact that agreements concluded under GATT Article XXIV are
WTO-plus agreements and are thereby not subject to the MFN principle in Article
1:1.403 The Article XXIV allows an exception to the obligations of GATT for certain
regional arrangements. Jackson notes that the exception in Article XXIV applies to
three types of arrangements: customs union; free trade areas; and “an interim
agreement necessary for the formation of a customs union or of a free trade area.”404

396 See Panel Report EC-Preferences para. 7.210.
397 See Panel Report EC-Preferences para. 7.223.
398 See World Trade Organization, WTO Analytical Index : Guide to WTO Law and Practice, Second Edition, Volume I,

Cambridge University Press, 2007, Para. 597, available at
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_07_e.htm#article20, last accessed :
November 2011.

399 See Panel Report EC-Preferences para. 7.225-7.235.

400 See Panel Report EC-Preferences para. 7.236.

401 See Panel Report EC-Preferences para. 8.1 (e).

402 See Hoekman, Bernard., Martin, William ]. and Braga, Carlos A. Primo, 2006, Op. Cit.

403 See Ukpe, 2000, Op. Cit,, p. 29.

404 See Jackson, World Trade and the Law of GATT, 100; John H. Jackson, 2000, Op. Cit,, p. 64.
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Article XXIV of GATT allows the creation of free trade areas and customs unions
under certain conditions. A customs union is defined as the creation of single custom
territory such that duties and other regulations of commerce are eliminated with
respect to the trade between the constituent territories and substantially the same
duties and other restrictive regulations of commerce are applied to non-members of
the union. Then, a free trade area defined as a group of territories when duties and
other regulation of commerce are eliminated with respect to the trade between the
constituent territories. Free trade areas and customs unions by their very nature
discriminate against non-members.4%5 In addition, in a customs union, the members
adopt a common schedule of tariffs and a system of regulation of trade with respect to
products from the territories of non-members.406 While Article XXIV: 4 recognises the
desirability of such entities, it also notes that their purpose should facilitate trade
between the constituent territories and not raise barriers to the trade of other
contracting parties with such territories. More specifically Article XXIV: 5 requires that
the following creation of the area or union, duties and commercial regulations applied
to non-members must not be higher or more restrictive than those applied before
creation.407

The establishment of a customs union or free trade area requires departure from
the MFN principle. If there were no such exception to the MFN principle, the
elimination of customs duties between the participants would have been generalised
to all GATT contracting parties.*08

According to Jackson, the policy underlying Article XXIV exception as stipulated
is a recognition of desirability of increasing freedom of trade by development, through
voluntary agreements, of closer integration between the economies of the country
parties to such agreements. While GATT makes an allowance for regional
arrangements that do not have the effect of increasing restrictions on import from
third countries.*%? As noted by Folsom, Article XXIV requires the elimination of internal
tariffs and other restrictive regulations of commerce on “substantially all” products
originating in a customs union or free trade area and requires that tariffs and other
regulations of commerce shall not be “higher or more restrictive” than before creation
of the free trade area or customs union. However, the term “regulations of commerce”
includes rules of origin that are critically unclear. The broad purpose of Article XXIV,
acknowledged therein, is to facilitate trade among the GATT/WTO parties and not to
raise trade barriers.410

According to such agreements as stipulated in Article XXIV, the custom union
and free trade area must contain a “plan and schedule for the formation of such
customs union or free trade area within a reasonable length of time.” According to
Jackson, none of the arrangements notified to GATT has satisfied the definitions of a
free trade area or a customs union contained in Paragraph 8 of Article XXIV, although
some evolved into one of these.*11

The customs unions and free trade area are permitted under the WTO, where
countries eliminating tariffs within the region and impose tariffs for countries outside

405 See Cottier, Thomas., Mavroidis, Petros C; 2002; Davey, William ]., Pauwelyn, Joost, Op. Cit,, p. 23.

406 See Jackson, World Trade and the Law of GATT, 100; John H. Jackson, 2000, Loc. Cit,, p. 64.

407 See Cottier, Thomas., Mavroidis, Petros C; 2002; Davey, William ]., Pauwelyn, Joost, Loc. Cit., p. 23.

408 See Jackson, World Trade and the Law of GATT, 100; John H. Jackson, 2000, Loc. Cit,, p. 64.

409 See Jackson, World Trade and the Law of GATT, 100; John H. Jackson, 2000, Loc. Cit, p. 64.

410 See Folsom, Ralph H., 2008, Op. Cit, p. 5.

411 See K. Dam, “Regional Economic Arrangements and the GATT: The Legacy of a Misconception”, Univeristy of Chicago
Law Review, 1963, p. 615. See also Jackson, World Trade and the Law of GATT, 100; John H. Jackson, 2000, Op. Cit,,
p. 64.
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the region (non-contracting parties states). In the customs union system, the rates are
centrally determined and common throughout the region. Recognizing this type of
agreement and its economic values on trade creation and trade diversion, the GATT
member states agreed to provide an exception of the MFN clause.4!2 According to
Polley, the elimination of trade barriers generate trade creation within the area, yet,
the member countries may trade less with countries outside the region.413

The MFN principle is also applied in numerous regional trade agreements. As
noted by Jackson, it is important to distinguish between MFN and “multilateralism”
which are sometimes confused with each other. Multilateralism is an approach to
international negotiation that involves the interaction of a large number of nation-
states. MFN, instead, is a principal applied within negotiations, regardless of whether
those negotiations are conducted multilaterally, plurilaterally or bilaterally.+14

I11.d.3. Security Exception: Article XXI of GATT 1994.

However, there have been many scholars who have observed international trade
law as a concept differing from the classical idea of state sovereignty and have
regarded national security, borders and territory as state interests. Those matters are
difficult to reconcile with the concept of market liberalisation.#!> The provision of
Article XXI of the GATT proves that these traditional state interests continue to be a
major concern of WTO Members.41¢ As noted by Emmerson, the inclusion of Article XXI
of GATT 1994 suggests formal recognition of state sovereignty and the members’ right
to self-protection.1” The Article XXI to GATT 1994 stipulates:

Nothing in this Agreement shall be construed :
(a) to require any contracting party to furnish any information the disclosure of which it
considers contrary to its essential security interests; or
(b) to prevent any contracting party from taking any action which it considers necessary for the
protection of its essential security interests
(i) relating to fissionable materials or the materials from which they are derived;
(ii) relating to the traffic in arms, ammunition and implements of war and to such traffic
in other goods and materials as is carried on directly or indirectly for the purpose of
supplying a military establishment;

412 Polley, William ], 2004, Op. Cit, pg. 2.

413 Polley, William ], 2004, Op. Cit, pg. 3.

414 See World Trade Organization, World Trade Report 2007, 2007, Op. Cit., p. 133.

415 See D.M. McRae, The Contribution of International Trade Law to the Development of International Law, Collected
Courses of The Hague Academy of International Law, 1996, v. 260, pp. 99-238, p. 130-131; UNCTAD-ICTSD,
Resource Book on TRIPS and Development, Cambridge University Press, New York, 2005, p. 801, available at :
http://www.iprsonline.org/unctadictsd/docs/6.6Securityexpectations_update.pdf, last accessed : 12 February
2011.

416 See Mariano Garcia-Rubio, On the Application of Customary Rules of State Responsibility by the WTO Dispute
Settlement Organs - A General International Law Perspective - Geneva, Studies and Working Papers, Graduate
Institute of International Studies, 2000, p. 100; UNCTAD-ICTSD, Resource Book on TRIPS and Development,
Cambridge University Press, New York, 2005, p. 802, available at
http://www.iprsonline.org/unctadictsd/docs/6.6Securityexpectations_update.pdf, last accessed : 12 February
2011.

417 See Wesley A. Cann Jr, ‘Creating Standards of Accountability for the Use of the WTO Security Exception: Reducing the
Role of Power Based Relations and Establishing a New Balance Between Sovereignty and Multilaterialism’, 26 Yale
Journal of International Law 413 (2001), at 417. See also Dapo Akande and Sope Williams, ‘International
Adjudication on National Security Issues: What Role for the WT0?', 43 Virginia Journal of International Law 365
(2002-3), at 371-2; David T. Shapiro, ‘Be Careful What You Wish For: U.S. Politics and the Future of the National
Security Exception to the GATT, 31 George Washington Journal of International Law & Economics 97 (1997), at 113.
Cf Anne Orford, ‘The Politics of Collective Security’, 17 Michigan Journal of International Law 373 (1996), at 395;
Emmerson, Andrew., Conceptualizing Security Exceptions: Legald octrine Or Political Excuse?, Journal of
International Economic Law Vol. 11 No. 1 Oxford University Press, 2008, p. 135, available at :

http://jiel.oxfordjournals.org/content/11/1/135.full.pdf+html, last accessed : 12 February 2011.
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(iii) taken in time of war or other emergency in international relations; or

(c) to prevent any contracting party from taking any action in pursuance of its obligations
under the United Nations Charter for the maintenance of international peace and
security.

The former Contracting Parties of the GATT 1947 (which still exists as the “GATT
1994” among WTO Members) were unwilling to activate the institutionalised dispute
settlement mechanisms to handle with disputes involving the interpretation of the
national security exceptions. The WTO is not regarded as an adequate forum for
dealing with national security issues. Under GATT 1947, only four such cases reached
the level of formalised dispute settlement, while no panel established since the
creation of the WTO for dealing with these kinds of disputes has succeeded in
producing a report.

According to the provision of security exceptions it is stipulated, that ‘nothing’
within the agreements can prevent WTO members from suspending their trade
obligations to face legitimate security threats. In this regard whether the security
exceptions are ‘self-judging’ and entirely deferential to ‘the politico-military
community', merely based on state subjectivity and unilateral, due to that exception it
can be the excuses to escape from basic principles of the WTO. In other words, a new
form can be used to practise protectionism. In order to avoid the potential of tensions
between states because of unilateral actions the security exception contains some
restrictions and is lawful, concerning derogation from their trade obligations, subject
to review by a dispute settlement body. Security exception provisions are enacted
from binding rules, procedures, ‘accountability, openness and equality’, so that
security exceptions have judicially discoverable limitations.418

The national security exception was a part of the general exceptions of the
chapters of commercial policy and commodity agreements. It provided in the
International Trade Organization 1946 the first draft prepared by the Preparatory
Committee in London in October and November of 1946, the next draft was prepared
by a technical drafting committee in New York in January and February of 1947.419
Only at the meeting of the Preparatory Committee in Geneva from April to October
1947 it was decided to transfer the security exceptions from the general exceptions to
a separate article at the end of the Charter, which was practically identical with the
present text of GATT Article XXI.420

The applicability of the dispute settlement mechanism to the security exceptions
was raised at the Geneva meeting. By placing Article XXI between the general
exceptions (Article XX) and the dispute settlement provision (Article XXIII), the

418 See Emmerson, Andrew., 2008, Op. Cit, pp. 136-137.
419 See GATT, Analytical Index: Guide to GATT Law and Practice (6th. rev. ed., 1995), at 608; See UNCTAD-ICTSD,
Resource Book on TRIPS and Development, Cambridge University Press, New York, 2005, p. 802-803.
420 See GATT Doc. L/5426 (1982), GATT B.L.S.D. (29th Supp.), at 23 (1983). The text of the decision reads as follow:
“[...] Considering that the exceptions envisaged in Article XXI of the General Agreement constitute an important
element for safeguarding the rights of contracting parties when they consider that reasons of security are involved;
Noting that recourse to Article XXI could constitute in certain circumstances, an element of disruption and
uncertainty for international trade and affect benefits accruing to contracting parties under the General
Agreement;
Recognising that in taking action in terms of the exceptions provided in Article XXI of the General Agreement,
contracting parties should take into consideration the interests of third parties which may be affected;
That until such time as the Contracting Parties may decide to make a formal interpretation of Article XXI it is
appropriate to set procedural guidelines for its application;
The Contracting Parties decide that:
1. Subject to the exception in Article XXI:a, contracting parties should be informed to the fullest extent possible of
trade measures taken under Article XXI.
2. When action is taken under Article XXI, all contracting parties affected by such action retain their full rights
under the General Agreement.
3. The Council may be requested to give further consideration to this matter in due course [...].”
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Contracting Parties to GATT 1947 made it clear that the dispute settlement mechanism
would apply to the new article. Countries imposing economic sanctions on Argentina
after the Falkland/Malvinas events were of the view that they were exercising an
inherent right existing under general international law, which was merely reflected by
Article XXI of GATT. This situation led Argentina to request an interpretation of such
Article and then the Contracting Parties, although they did not interpret Article XXI,
adopted a decision concerning Article XXI of the General Agreement.421

According to Ackerman, Article XXI has been a factor in five GATT disputes, and
these disputes have begun to articulate the meaning of the treaty language. This Article
has been a factor in five GATT disputes that are beginning to establish a framework for
interpretation.422 Four of these cases reached panels; they consist of an early post
Second World War dispute involving trade between the United States and
Czechoslovakia, two cases concerning US trade with Nicaragua?3, and a challenge to
trade restrictions imposed by the European Community (EC) on Yugoslavia. The fifth
dispute, which arose out of the Falklands War, did not go to a GATT panel, but raised
some important issues.424

In 1949 Czechoslovakia challenged a US measure that banned the export of
certain products to Czechoslovakia on national security grounds. The panel rejected
Czechoslovakia’s complaint, with the panel members referring to the provisions of
Article XXI in general terms. For example, one delegate argued, “since the question
clearly concerned Article XXI, the US action would seem to be justified because every
country must have the last resort relating to its own security.” Still, the specific
provisions of the article were mentioned. Furthermore, when Czechoslovakia charged
that the US construction of the term “war material” in Article XXI (b)(ii) was too
expansive, the US delegate responded with a defence on the merits, arguing that the US
export control regime was “highly selective.”425

Czechoslovakia, in turn, chose the dispute settlement under Article XXIII and the
US invoked, inter alia, Article XXI, not as a procedural defence but as a substantive one.
Although the Contracting Parties “decided to reject the contention of Czechoslovakia’s
delegation that the Government of the US had failed to carry out its obligations under
the Agreement through its administration of the issue of export licences”,*26 they did
not altogether deny their formal Article XXIII jurisdiction over matters involving

421 See UNCTAD-ICTSD, Resource Book on TRIPS and Development, Cambridge University Press, New York, 2005, pp. 806-
807, available at : http://www.iprsonline.org/unctadictsd/docs/6.6Securityexpectations_update.pdf;, last accessed
: 12 February 2011.

422 See Ackerman, Susan Rose, and Billa, Benjamin S., Treaties and National Security, Research Paper No. 351, John M.
Olin Center for Studies in Law, Economics, and Public Policy, New York University Journal of International Law and
Politics (JILP), 2007, p. 16, available at : http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1001460, last
accessed : 14 February 2011.

423 See World Trade Organization, ‘GATT Analytical Index’,
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/gatt1994_08_e.htm#index15096  (accessed 4
October 2006). See Nicaragua — Measures Affecting Imports from Honduras and Columbia, WTO Doc WT/DS188/2
(2000); Nicaragua — Council for Trade in Services and Goods, WTO Doc S/C/N/ 115 (2000) (Notification Pursuant
to Article XXI of the GATT 1994 and Article XIV bis of the GATS); Emmerson, Andrew., 2008, Op. Cit,, p. 141.

424 See Ackerman, Susan Rose,, and Billa, Benjamin., Treaties And National Security, International Law And Politics, Vol.
40:437, pp- 462-463, available at :
http://www.law.nyu.edu/ecm_dlv/groups/public/@nyu_law_website_journals__journal_of international law_and
_politics/documents/documents/ecm_pro_058871.pdf, last accessed : 13 February 2011.

425 See Ackerman, Susan Rose, and Billa, Benjamin S., 2007, Lo. Cit, p. 16.

426 See Decision of June 8, 1949, 2 GATT B.IL.S.D. 28 (1952); See UNCTAD-ICTSD, Resource Book on TRIPS and
Development, Cambridge University Press, New York, 2005, pp. 806-807, available at
http://www.iprsonline.org/unctadictsd/docs/6.6Securityexpectations_update.pdf, last accessed : 12 February
2011.

71



Article XXI of GATT 1947.427 Thus, disputants argued whether the action of the US fell
within the treaty clause.428

Nicaragua vs United States (1984) (Nicaragua I) demonstrates the exclusive
nature of the treaty language when a party claims a national security exception. In that
case, Nicaragua challenged a Reagan Administration policy that drastically reduced US
sugar imports from Nicaragua. The US declined to invoke Article XXI and argued
instead that its actions were beyond the scope of GATT and hence beyond the panel’s
jurisdiction. The panel simply held the US in violation of GATT without examining the
applicability of Article XXI. It did not interpret the US action as a valid exception to the
treaty.#2% According to GATT panel in Nicaragua vs United States (1984) (Nicaragua I),
the treaty’s language is a ceiling rather than a floor. The panel rejected the United
States’ claim of an implicit national security exception that would create an exception
broader than the explicit text.43° No GATT panel has ever held that an implicit national
security exception prevents derogation from being a violation.#31

The Reagan Administration’s Central American policy gave rise to two cases
relating to Article XXI. In 1983, the US decided to drastically reduce the share of sugar
imports allocated to Nicaragua. The US did not block either the establishment of the
panel or the adoption of its report. Neither did it invoke Article XXI or attempt to
defend its actions in GATT terms. According to the 1984 panel report, “The United
States stated that it was neither invoking any exceptions under the provisions of the
General Agreement nor intending to defend its actions in GATT terms... and that the
action of the US did of course affect trade, but was not taken for trade policy
reasons”.432 Consequently, the panel did not examine whether the action could be
justified under the security exception because it had not been invoked. However, this
fact did not prevent the panel from finding that the US violated Article XIII (2).433

The third case, Nicaragua vs United States (1985-1986) (Nicaragua II), was
Nicaragua’s response to a complete import and export embargo imposed by the US.434
In 1985, the US decided to impose a complete import and export embargo on
Nicaragua, which requested the establishment of a panel again. The position of the US
in this case was considerably different to that adopted in the first dispute with
Nicaragua. It managed to exclude from the terms of reference of the panel the
possibility “to examine or judge the validity of or motivation for the invocation of
Article XXI: (b) (iii) by the US.”435 Some other GATT Contracting Parties, such as
Canada and the European Communities agreed with the US that Article XXI issues were

427 See UNCTAD-ICTSD, Resource Book on TRIPS and Development, Cambridge University Press, New York, 2005, pp.
806-807, available at : http://www.iprsonline.org/unctadictsd/docs/6.6Securityexpectations_update.pdf, last
accessed : 12 February 2011.

428 See Ackerman, Susan Rose, and Billa, Benjamin S., 2007, Lo. Cit, p. 16.

429 See Report of the Panel, United States—Imports of Sugar from Nicaragua, 2.3, 4.4-4.7, L/5607 (Mar. 13, 1984), GATT
B.LS.D. (31st Supp.) at 67, 74 (1984), available at
http://www.worldtradelaw.net/reports/gattpanels/ussugarnicaragua.pdf; Ackerman, Susan Rose, and Billa,
Benjamin S., 2007, Lo. Cit, p. 16.
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(GATT Doc.) available at http:// www.wto.org/gatt_docs/English/SULPDF/91010025.pdf; Communication from
Nicaragua, United States—Imports of Sugar from Nicaragua, L/5492 (16 May, 1983), available at
http://www.wto.org/gatt_docs/English/SULPDF/ 91000408.pdf; Report of the Panel, United States—Imports of
Sugar from Nicaragua, 4.4-4.7, L/5607 (Mar. 13, 1984), GATT B.L.S.D. (31st Supp.) at 67, 74 (1984), available at
http://www.worldtradelaw.net/reports/gattpanels/ussugarnicaragua. pdf; Ackerman, Susan Rose, and Billa,
Benjamin S., 2007, Lo. Cit, p. 16.

431 See Ackerman, Susan Rose., and Billa, Benjamin., Vol. 40:437, Op. Cit, p. 452.

432 See United States - Imports of Sugar from Nicaragua, 13 March 1984, GATT B.LS.D. (31st. Supp.), para. 3.10.

433 See United States - Imports of Sugar from Nicaragua, 13 March 1984, GATT B.L.S.D. (31st. Supp.), paras. 4.3, 4.5 and
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434 See Ackerman, Susan Rose, and Billa, Benjamin S., 2007, Op. Cit,, p. 17.
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political questions not subject to panel security. The panel nevertheless referred to the
question in the following terms:

“[...] If it were accepted that the interpretation of Article XXI was reserved entirely to

the contracting party invoking it, how could the CONTRACTING PARTIES ensure that

this general exception to all obligations under the General Agreement is not invoked

excessively or for the purposes other than those set out in this provision? If the

CONTRACTING PARTIES give a panel the task of examining a case involving an Article

XXI invocation without authorising it to examine the justification of that provision, do

they limit the adversely affected contracting party’s right to have its complaint

investigated in accordance with Article XXIII:2 [...]."36

The panel determined that it was limited by its terms of reference not to examine
US action, but it was made clear that, in general, panels could review invocations of
Article XXI. By doing so, it drew on the well-established principle of national and
international law that provisions of treaties must be interpreted in conjunction with
other provisions in the same treaty. Hence, national security exceptions must be
interpreted in light of other treaty provisions; they are not mere reflections of a
general limitation on treaties that is independent of the explicit provisions in
particular treaties. The content of a national security exception must come from the
treaty itself, and will be subject to review according to the terms of the treaty.437

In the fourth and most recent case, the Socialist Federal Republic of Yugoslavia in
1991 challenged restrictions on trade that the European Community (EC) imposed in
response to the Yugoslav civil war. As noted by Ackerman, the EC explicitly grounded
its action in Article XXI. Although panel proceedings were suspended in 1993 in light
of the uncertainty surrounding the status of the new Federal Republic of Yugoslavia
(Serbia and Montenegro), the Council agreed to establish a panel to review the EC’s
invocation of Article XXI, and the EC did not claim that such review was barred.438

Following Argentina’s invasion of the Falkland/Malvinas Islands in April 1982,
the EC, Australia, and Canada imposed trade restrictions on Argentina. Instead of
bringing the issue to the dispute settlement mechanism, Argentina decided to bring it
before the GATT Council. In a communication circulated to all contracting parties, and
in its oral presentations to the Council, Argentina claimed that the trade sanctions
violated fundamental provisions under GATT. Such as violation of the MFN obligation
under Article I and the ban on import restrictions under Article XI, which were
imposed for non-economic reasons, namely reasons of political nature, in order to
exert political pressure on Argentina. It also pointed out that except for the United
Kingdom, the sanctions had been imposed by contracting parties that were foreign to
the political conflict with Argentina on the Malvinas and that the measures taken had
not been notified to Argentina. Finally, the Argentinean delegate tried to characterise
the situation as one of economic aggression of developed countries against a
developing country in violation of the special rules, which the developing countries
were entitled to enjoy under GATT and under other international conventions.439

In a controversial GATT Council meeting, the representatives of the EC, Australia
and Canada argued that measures were taken “on the basis of their inherent rights, of
which Article XXI (“Security Exceptions”) of the GATT was a reflection”. They also
recalled that the United Nations Security Council had passed Resolution 502 calling for

436 See United States - Trade Measures Affecting Nicaragua, 13 October 1986 (unadopted), GATT Doc. L/6053, para. 5.17.

437 See Ackerman, Susan Rose., and Billa, Benjamin., Vol. 40:437, Op. Cit, p. 465.

438 See Ackerman, Susan Rose, and Billa, Benjamin S., 2007, Op. Cit,, p. 19.

439 See Reich, Arie., The Threat of Politicization of the World Trade Organization, Bar llan University, Israel, p. 12,
available at http://www.tamas.gov.il/NR/rdonlyres/FD1D7AFB-B2B7-44C2-
AFB804206079A1F2/0/ThreatofP011t1c1zat10n0ftheWTORelch pdf, last accessed : 14 February 2011.
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the withdrawal of Argentinean troops from the islands and the immediate cessation of
hostilities, and therefore their actions could be seen as falling within either Article
XXI(b)(3) or XXI(c). In any case, they reiterated this was not an issue in the relations
between developing and developed countries.44® However, they could not obtain
unanimous support for this interpretation of Article XXI, and many delegates were
concerned that recognising Parties’ “inherent rights” to define national security would
give them carte blanche to undermine the treaty. Finally, they argued that measures
under Article XXI did not require any notification to GATT or to the affected party.
Then, the Council issued a “Decision Concerning Article XXI of the General Agreement”
that reads (in relevant part) as follows:441

Considering that the exceptions envisaged in Article XXI of the General Agreement

constitute an important element for safeguarding the rights of contracting parties when

they consider that reasons of security are involved;

Noting that recourse to Article XXI could constitute, in certain circumstances, an element

of disruption and uncertainty for international trade and affect benefits accruing to

contracting parties under the General Agreement;

Recognizing that in taking action in terms of exceptions provided in Article XXI of the

General Agreement, contracting parties should take into consideration the interests of

third parties which may be affected;

That until such time as the CONTRACTING PARTIES may decide to make a formal

interpretation of Article XXI it is appropriate to set procedural guidelines for its

application;

The CONTRACTING PARTIES decide that:

1. Subject to the exception in Article XXI:a, contracting parties should be informed to the

fullest extent possible of trade measures taken under Article XXI.
2. When action is taken under Article XXI, all contracting parties affected by such action
retain their full rights under the General Agreement. . . 442

Many other delegations spoke at the session, some supporting the Argentinean
position and some supporting the EC position on the question of whether the trade
sanctions amounted to a violation of GATT obligations and whether this was a
North/South issue. However, almost all delegations expressed their concern about the
introduction of political conflicts into GATT discourse, and questioned its ability to
serve its purpose.*43

Schloemann, Hannes L. et al, and Ackerman et al, propose that the WTO
regularise the process of invoking the national security exception by allowing states to
define their essential security interests subject to review for good faith as required by
the Vienna Convention. In their view, the WTO should require states to provide a
substantive justification on the merits to demonstrate such good faith. This solution,
they claim balances sovereignty concerns, which require a state to be allowed to define
its own security interests, with the need to prevent abuse. Each of these competing
concerns is central to the viability of the treaty system.444

Emmerson argued that security exceptions are the necessary legal linchpins
(backbone) to WTO Agreements, mediating political exigencies, while simultaneously
orchestrating international economic integration. Because the security exceptions
mediate traditional member sovereignty to assist, the WTO'’s legalised ‘participatory
vision’, facilitating an evolution of state identity. The WTO members have included

440 See Reich, Arie, Loc. Cit, p. 12.

441 Ackerman, Susan Rose., and Billa, Benjamin., Vol. 40:437, Op. Cit, pg. 466-467.

442 Decision Concerning Article XXI of the General Agreement, L/5426 (Dec. 2, 1982), GATT B.L.S.D. (29th Supp.) at 23
(1983), available at http:// www.wto.org/gatt_docs/English/SULPDF/91000212.pdf.

443 See Reich, Arie, Loc. Cit, p. 12.

444 See Ackerman, Susan Rose, and Billa, Benjamin S., 2007, Op. Cit,, p. 20.
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explicit security exceptions in WTO Agreements allowing for derogation from their
obligations when their national security is threatened. The WTO Agreements, which
include security exceptions, recognise that ‘security is pre-eminent because without it
a state has no sovereignty, and its very existence is in doubt’.445

Lindsay suggests when entering an international legal regime, security
exceptions provide the necessary means of justifying trade protectionism without the
need to resolve the underlying tension ‘relating to sovereignty and the nature of
WTO’.446 For WTO members, security exceptions represent ‘an indispensable escape
mechanism or safety valve’44” when their very existence is under threat. The doctrinal
security exceptions therefore operate as ordering mechanisms#48, allowing for limited
derogation from trade obligations with ‘some autonomous power ‘used to shape state
behaviour.449

Finally, as noted by Ackerman and Billa, no GATT panel has ever declared any

part of Article XXI to be solely under the discretion of a State Party. Although there has
been no WTO jurisprudence and no decision by a Dispute Settlement Body of WTO
regarding Article XX], it is fair to assume that arguments to review national security
have now become even stronger. When the disputes emerge, it has to be resolved
using “customary rules of interpretation of public international law” that includes
“good faith.”450

II1.d.4. Trade and Development: Enabling Clause Decision of 28 November 1979.

In 1971, the Contracting Parties to GATT approved a waiver of MFN under
Article XXV, Paragraph 5 of GATT, for instituting the Generalised System of
Preferences. The waiver allows for a departure from Article I obligations for a period
of ten years, but actions resulting from the Tokyo Round negotiation have effectively
perpetuated this departure. The waiver of the MFN obligation extends to all developed
countries and allows them to extend preferential tariff treatment for developing
countries without having to generalise such treatment to other GATT contracting
parties.*5t

The schemes adopted by the individual developed country to implement GSP
vary in their terms. The preference schemes vary in terms of the products covered, the
countries benefiting from the schemes, the level of tariff cuts, rules of origin, and
whether the products on which the preferences are granted are subject to non-tariff
barriers such as quotas or tariffs quotas. In addition, all of the schemes include
safeguard mechanisms such as escape clause provisions or quantitative limitations on
trade under preference schemes.52

It has been accommodated clearly about countervailing policy considerations the
desire to aid developing countries and the desire to promote deeper trade

445 See Raj Bhala, ‘Book Review: International Rules: Approaches from International Law and International Relations’, 23
North Carolina Journal of International Law and Commercial Regulation 737 (1998), at 760; Emmerson, Andrew.,
2008, Op. Cit,, p. 138.
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447 See Wesley A. Cann Jr, ‘Creating Standards of Accountability for the Use of the WTO Security Exception: Reducing the
Role of Power Based Relations and Establishing a New Balance Between Sovereignty and Multilaterialism’, 26 Yale
Journal of International Law 413 (2001), at 417; Emmerson, Andrew., 2008, Op. Cit., p. 139.
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450 See Ackerman, Susan Rose, and Billa, Benjamin S., 2007, Loc. Cit, p. 20.

451 See Jackson, 2000, Op. Cit,, p. 65.

452 See McCuloh, “United States Preferences : The Proposed Systems”, Journal of World Trade law, 1974, pp. 216-217;
Jackson, World Trade and the Law of GATT, 100; John H. Jackson, 2000, Loc. Cit, p. 65.
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liberalisation by encouraging customs unions and free trade areas, among others.
These countervailing considerations, plus the usual and frequent government
motivations of expediency or special “deals”, have led over the years to substantial and
apparently growing departures from MFN. Whether the advantages of MFN treatment
can be retained in the face of such trends remains to be seen.53

IV. The participation of developing countries in the Multilateral Trading System.

Throughout the 1960s and 1970s, developing countries viewed UNCTAD rather
than GATT as the main institution through which they could promote their interests in
international trade. Their representation in GATT described these priorities. Many
developing countries were not members, and of those that were, a large number did
not maintain official representatives resident in Geneva, but instead used
representatives in other European capitals to cover GATT matters. Moreover, their
participation in GATT negotiations prior to the Uruguay Rounds was “passive” in that
they did not engage in a significant way in the mutual exchange of concessions on a
reciprocal basis.4>4

Many developing countries played a very active role in the Uruguay Round
negotiations and a large number decided to become members of WTO. Developing
countries, in general, have become more effectively integrated in the international
trading system, and several have become major exporters of manufactures. Trade
policies in many countries have been liberalised, favouring an outward orientation and
lower protection. In addition, there has been a growing appreciation of the importance
of observing international rules in the conduct of trade as well as the need to
safeguard trading interests through effective participation in the activities of the new
organisation.

There are many developing countries that have significantly increased their
capacity to participate in WTO activities in the aftermath of the Uruguay Round and
whose representatives are playing an active role in the decisions of the organisation.
An organisation like the WTO, and previously GATT, which works with consensus
despite the fact that the countries represented are very different in their economic
size, presents complex challenges in designing decision-making structures that result
in an equitable representation of the interests of all participants. Their participation in
formal and informal decision-making processes is substantial, although they
frequently do not speak with one voice as their interests, depending on the issue, may
diverge and result in the formation of different coalitions.455

Over the past fifty years, the multilateral trading system embodied of the World
Trade Organization has contributed significantly to economic growth, development
and employment. A major challenge for GATT/WTO has been how to incorporate
developing countries into the trading system in ways that bring genuine benefits to
these countries.#5¢ As mentioned previously, the Doha Declaration is to reaffirm the
principles and objectives set out in the Marrakech Agreement Establishing the World
Trade Organization, and pledge to reject the use of protectionism.457 It is strongly

453 See John H. Jackson, 2000, Op. Cit, p. 68.

454 See Michalopoulos, Constantine, The Participation Of The Developing Countries In The WTO, available at :
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=620518.

455 See Michalopoulos, Constantine.

456 See Ministerial Declaration, Adopted on 14 November 2001, Ministerial Conference, Fourth Session, Doha, 9 - 14
November 2001WT/MIN(01)/DEC/1, (01-5859), 20 November 2001, available at
http://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_e.htm.

457 See World Trade Organization, World Trade Report 2008: Trade in a Globalizing World, Retrieved on October 2010
from : http://www.wto.org/english/res_e/booksp_e/anrep_e/world_trade_report08_e.pdf. The timing of trade
liberalization, the degree of protection in place before liberalization and technological change are some of the
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believed that international trade can play a major role in the promotion of economic
development and the alleviation of poverty.458

Since, the majority of WTO Members are developing countries*s9, the Fourth
Session of the Ministerial Conference has placed their needs of economic development
and interests at the main core of the Work Programme adopted in the Doha
Declaration.#6® The Work Programmes designed the positive efforts to ensure that
developing countries, and especially the least-developed among them, secure a share
in the growth of world trade equal with the needs. In this context, enhanced market
access, balanced rules, and well-targeted, sustainable financed technical assistance and
capacity-building programmes have important roles to play.461

On 9-14 November 2001, trade ministers from member countries met in Doha,
Qatar for the fourth WTO Ministerial Conference#62. The Doha Declaration is also
known as Doha Development Agenda and provides the mandate for negotiations on a
range of subjects, and other work including issues concerning the implementation of
the present agreements.#63 At that meeting, they agreed to undertake a new round of

elements that explain why certain developing countries have experienced increases in the skill premium - that is,
the difference in wages between high- and low skilled workers after trade liberalization. Renewed interest has
emerged recently in the evolution of inequality in industrialized countries and the role of trade in this evolution.
Whereas “inequality” tended to be discussed in the 1980s and 1990s in terms of “high-skilled” versus “low-skilled”
workers, more recent studies make a distinction between “high”, “medium” and “low skilled” workers, reflecting
some concern about the evolution of wages of medium-skilled workers. Other studies try to make even more
nuanced distinctions between different types of skills. There has also been increased interest in the evolution of the
relative income of the “super rich” and in the evolution of labour as opposed to capital’ share of income. Trade
theory predicts that increases in inequality in industrialized countries lead to increased calls for protectionism and
that small and well-organized industries that stand to lose from trade tend to be successful in lobbying against
trade liberalization.

458 See Conway, Tim, Trade Liberalisation and Poverty Reduction, Overseas Development Institute, London, 2004,

Available at : http://www.odi.org.uk/resources/download/2267.pdf.
The Millennium Development Goals (MDGs) constitute a well-known example of a multidimensional approach to
defining and measuring poverty, combining an income poverty measure (percentage of the world’s population
living on less than US$ 1/day, defined in 1995 purchasing power parity) with indicators of social or human
development (e.g. under-five mortality rate).

459 The first point to note is the familiar one that developing countries now account for 74% of WTO membership
compared to 66% in 1982. Only one new member, Liechtenstein, was added over the period that could be
considered a developed economy. The overwhelming majority of the 43 new members added, the bulk since 1987,
have been developing countries and, most recently a number of transition economies. Membership increased
slightly by seven countries in the period 1982-1987, notably with the inclusion of such large developing countries
as Mexico; and exploded with the addition of 36 new members hence. At present, total WTO membership accounts
for over 90% of world exports, compared to slightly more than 75% in 1982. (Michalopoulos).

460 This is not to say that developing countries as a group lack influence. Quite the contrary, the two most recent
ministerial conferences at Cancun and Hong Kong demonstrate that developing countries can exercise some
considerable influence by pooling their resources and bargaining power. Moreover, while the Cancun Ministerial
was more of a demonstration of the vetoing power (the Singapore issues), the Hong Kong Ministerial secured some
positive gains for developing countries, notably the commitment by the EU, the US and other wealthy countries to
phase out export subsidies on agricultural products by 2013. Even the cotton issue raised by four tiny West African
states with extremely limited means was partially addressed against all odds, although partly because of a strong
external pressure from NGOs and the media. The Doha Development Agenda has to be something more than
rhetoric. (See Nordstrom, Hakan, Participation of Developing Countries in the WTO : New Evidence Based on the
2003 Official Records, ,National Board of Trade, Stockholm, Sweden).

461 See Ministerial Declaration, Adopted on 14 November 2001, Ministerial Conference, Fourth Session, Doha, 9 - 14
November 2001WT/MIN(01)/DEC/1, (01-5859), 20 November 2001, available at
http://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_e.htm.

462 See Ministerial Conference is the high-level authority to made decisions in the WTO, which is the body of political
representatives (trade ministers) from each member country. The Ministerial Conference must meet at least every
two years. Operational decisions are made by the General Council, which consists of a representative from each
member country. The General Council meets monthly, and the chair rotates annually among national
representatives. Periodically, member countries agree to hold negotiations to revise existing rules or establish new
ones. These periodic negotiations are commonly called “rounds.” The multilateral negotiations are especially
important to developing countries, which might otherwise be left out of more selective agreements.

463 See Ministerial Declaration, Adopted on 14 November 2001, Ministerial Conference, Fourth Session, Doha, 9 - 14
November 2001WT/MIN(01)/DEC/1, (01-5859), 20 November 2001, available at
http://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_e.htm.
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multilateral trade negotiations. Before the Doha Ministerial, negotiations had already
been underway on trade in agriculture and trade in services. These on-going
negotiations had been required under the last round of multilateral trade negotiations
(the Uruguay Round, 1986-1994).464 The 2003 World Trade Report stated, “The Doha
Declaration marked a new departure in the GATT/WTO approach to technical
assistance and capacity building.”46> There are 21 subjects listed in the Doha
Declaration, which includes under the implementation-related issues and concerns.466

The Doha Declaration strongly reaffirms the commitment to the objective of
sustainable development, as stated in the Preamble to the Marrakech Agreement. The
Doha Declaration also encourages efforts to promote cooperation between the WTO
and relevant international environmental and developmental organisations, especially
in the lead-up to the World Summit on Sustainable Development to be held in
Johannesburg, South Africa, in September 2002.467

In the Doha Ministerial Declaration, the trade ministers reaffirmed special and
differential (S&D) treatment for developing countries and agreed that all S&D
treatment provisions “[...] be reviewed with a view to strengthening them and making
them more precise, effective and operational.” The negotiations have been split along a
developing country and developed country. The deadlock of negotiations because the
differences in the respect of Special and Differential (S&D) provisions, in this point,
developing countries proposed shorter deadlines in negotiation to Special and
Differential (S&D) provisions. While, developed countries wanted to leave deadlines
open. The Special and Differential (S&D) provisions for Least Developing Countries
(LDCs), including the tariff-free and quota-free access for LDC goods described in the
NAMA¢#68 section were agreed by the members in the Hong Kong Ministerial December
2005.469

Special and Differential (S&D) treatment provisions allow countries (often on a
best-endeavour basis) to provide more favourable treatment for developing countries
than to the remainder of the membership. Other provisions grant beneficiary
developing countries rights that are not available to others. S&D is based on the
assumption that developing countries are different from advanced economies and that
temporary exemptions from the general rules (otherwise considered economically
beneficial) constitute an appropriate response to particular development challenges.
Developing countries may suffer from market imperfections and distortions not found
in more advanced economies that obstruct their diversification into non-traditional

464 See Fergusson, lan F.,, World Trade Organization Negotiations: The Doha Development Agenda, CRS Report For
Congress, Order Code RL32060, Updated 18 January 2008, available at
http://www.nationalaglawcenter.org/assets/crs/RL32060.pdf .

465 See WTO, World Trade Report 2003. The 2003 World Trade Report also highlighted “that technology transfer had
never been included explicitly on the GATT/WTO agenda before,” but now was part of the work program. Id. at
164. GATT refers to the General Agreement on Tariffs and Trade. See also Shaffer, Gregory, Can WTO Technical
Assistance and Capacity Building Serve Developing Countries?, 2005.

466 See Agriculture, Services, Market Access for Non Agricultural Product, TRIPs, TRIMs, Competition Policy; Government
Procurement, Trade Facilitation, WTO Rules, DSU, Trade and Environment, Electronic Commerce, Small Economies,
Trade, Debt and Finance, Trade and Transfer of Technology, Technical cooperation and capacity building, Least-
Developed Countries (LDCs) and Special and Differential Treatment.

467 See Ministerial Declaration, Adopted on 14 November 2001, Ministerial Conference, Fourth Session, Doha, 9 - 14
November 2001WT/MIN(01)/DEC/1, (01-5859), 20 November 2001,
http://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_e.htm.

468 Non-Agriculture Market Access as the large part of worldwide trade and also referred to as Industrial products or
manufactured goods. NAMA as major step ahead in Uruguay Round for market access to developed countries and
sharply increased predictability for Trade. The negotiations of NAMA successful in Uruguay Round with results
some 50% cut in tariffs to the developed countries and new tariff bindings (maximum duties or “ceiling level”).

469 See Fergusson, lan F., World Trade Organization Negotiations: The Doha Development Agenda, CRS Report For
Congress, Order Code RL32060, Updated 18 January, 2008, available at
http://www.nationalaglawcenter.org/assets/crs/RL32060.pdf
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activities. Resource constraints make it harder to adjust to the impact of trade
liberalisation, to take advantage of new trading opportunities and to shoulder the
costs associated with reform. While trade measures rarely present a first-best policy
response, their use may be appropriate under certain circumstances and for a limited
amount of time.470

Under the Doha Declaration, it mentioned that all of the negotiations and the
other aspects of the Work Programme should take fully into account the principle of
Part IV of GATT 1994, the Decision of 28 November 1979 on Differential and More
Favourable Treatment, Reciprocity and Fuller Participation of Developing Countries.

470 See World Trade Organization, World Trade Report 2007 :Sixty Years Of The Multilateral Trading System:
Achievements And Challenges, p- 330, para. 4, available at :
http://www.wto.org/english/res_e/booksp_e/anrep_e/wtr07-2d_e.pdf.
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Chapter III
The Generalised System of Preferences

The legal relationship between GATT/WTO and developing countries is primarily
based on the major demand for trade preferences. Trade preferences are deemed as a
tool to enable equality of treatment in conditions of inequality. Developing countries
consider that GATT 1947 and the Havana Charter (ITO Charter) contained a large
number of provisions benefitting producers from developed countries since export
earnings are deemed as a significant factor to help developing countries improve their
economic development. Therefore, developing countries demand that GATT should
provide trade instruments that facilitate the increase of exports in developing
countries. GSP is defined as a legal concept that exempts developing countries from
applying certain legal disciplines and “asks” developed countries to recognise a series of
unilateral obligations. Consequently, the establishment of GSP under the Enabling
Clause does not impose a legal obligation on developed countries. In other words, GSP
is a voluntary policy for developed countries and is placed as a national policy of the
preference-granting country. There are various implementations of GSP; however, for
the EU it is included under its Common Commercial Policy (CCP). GSP negotiations
began in 1954 and were finalised by the establishment of the Enabling Clause, which
institutionalised GSP permanently. Eventually, in 1995, it was incorporated as Part IV
of the WTO Agreement.

I. The legal relationship between developed countries and developing countries
in trade preferences.

According to Hudec, the legal relationship between GATT and WTO and
developing countries is primarily based on the major demand for trade preferences.
Due to the economic gap between developed countries and developing countries?,
GATT contracting parties, mostly consisting of developing countries, never agreed to
the application of all the rules in the agreement.2 Developing countries believed that
GATT 1947 and the Havana Charter (ITO Charter) contained a large number of
provisions benefitting producers from developed countries.3

During GATT negotiations, the developing countries proposed an “escape clause”
from certain “GATT disciplines”, known as “legal leniency”. Inherently, such legal
concept granted developing countries exemption from the application of certain legal
disciplines and “asked” developed countries to recognise a series of unilateral
obligations.* Therefore, the establishment of GSP under the Enabling Clause does not
impose a legal obligation for developed countries. The nature of preferences granted to
developing countries is deemed as a “voluntary policy” of developed countries.

Such legal relationship was not established during “overnight” negotiations. It
was influenced by so many factors and dynamic negotiations of GATT. The major shift

1 See Noted by Hudec, 1987, p. 19: “[...] Prior to Second World War, the colonialism was govern the relationship between
developed and under developed country. The colonialism system itself divided into de jure and de facto
colonialism. De jure colonialism was occupying most of Africa and Asia countries while central and south
America were colonies de facto [...]".

2 See Hudec, Robert E., Developing Countries in the GATT/WTO Legal System, Rowman & Littlefield, Cordell Hull Institute,
Washington, DC, Gower Publishing Company Limited, UK, 1987, pp. 16-17, available at
http://lawweb3.law.umn.edu/uploads/hy/]z/hy]zgliHRF7Q3VUx-XRBZQ/wto-trachtman.pdf, last accessed : 17
April 2011.

3 See Hudec, Robert E., 1987, Op. Cit, p. 26.

4See Hudec, Robert E., 1987, Op. Cit,, pp. 16-17.
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of such legal relationship was marked down by the recognition of “special needs” for the
economic development of developing countries and LDCs.5

The “Group of 77” was established on 15 June 1964. It increased the bargaining
power of developing countries in GATT negotiations. Such “bloc” was used to unify and
strengthen the position of developing countries so they could participate in the
negotiations effectively.6 At the end of the first session of UNCTAD, which was held in
Geneva, 77 developing countries participated as signatories in the “Joint Declaration”.

The first Ministerial Meeting of the Group of 777 was held on 10 - 25 October
1967, in Algiers, where the “Charter of Algiers” was adopted. The Group of 77 gradually
developed into a permanent institutional structure. The aim of the Group of 77 is to
facilitate “[...Jthe countries of the South to articulate and promote their collective
economic interests and enhance their joint negotiating capacity on all major
international economic issues within the United Nations system, and promote South-
South cooperation for development [..]”8 The Group of 77 is considered as a
manifestation of south-to-south cooperation.

Members of the Group of 77 currently include 131 developing countries. The
Group of 77 is the largest intergovernmental organisation of developing countries in
the United Nations. Indonesia and others ASEAN member states also joined the Group
of 77.9 The highest political body of the Group of 77, namely “the chairmanship”, is
rotated on a regional basis, and covers three regional groups: Africa, Asia and, Latin
America and the Caribbean. The chairmanship tenure is for one year. The incumbent
chairmanship of 2011 was held by the Republic of Argentina.

The supreme decision making body of the Group of 77 is the “South Summit”. The
First and Second South Summits were held in Havana, on 10 - 14 April 2000, and in
Doha, on 12 - 16 June 2005, respectively. The Third South Summit was held in Africa in
2011, the venues are determined according to geographical rotation.10 The “Doha Plan
of Action”1! was produced during the Second South Summit, thus it was adopted in the
“Doha Declaration”.12

Along with the improvement of the bargaining position of developing countries in
1964, developed countries also started to shift their foreign trade policy. Developing
countries came to understand that the policy of import substitution, which serves as a
trade barrier, was not an effective tool to help improve their economic development;

5 See Hudec, Robert E., 1987, Op. Cit, p. 37. See McDonald, Bryan, The World Trading System : The Uruguay Round and
Beyond, Macmillan Press Ltd, London, 1998, p. 49. "[...] Developing countries succeeded in securing an
exemption from the GATT obligations on the grounds that as developing countries they could not undertake the
same obligations as the developed ones, but that they should nonetheless enjoy the benefits of concessions made
and obligations undertaken by developed parties on the basis of the MFN principle. In return they would do
their best to adhere to the GATT obligations [...]".

6 See Hudec, Robert E., 1987, Op. Cit, p. 42.

7 See The Annual Meeting of the Ministers for Foreign Affairs of the Group of 77 is convened at the beginning of the
regular session of the General Assembly of the United Nations in New York. Periodically, Sectoral Ministerial
Meetings in preparation for UNCTAD sessions and the General Conferences of UNIDO and UNESCO are
convened, available at : http://www.g77.org/doc/, last accessed : 3 May 2011.

8 See The Group 77 in United Nations, available at : http://www.g77.org/doc/, last accessed : 3 May 2011.

9 See Member States of the Group of 77, available at : http://www.g77.org/doc/members.html, last accessed : 3 May
2011.

10 See The Group 77 in United Nations, available at : http://www.g77.org/doc/, last accessed : 3 May 2011.

1 See Doha Plan of Action Second South  Summits, G-77/SS/2005/2, available at
http://www.g77.org/southsummit2/en/intro.html, last accessed : 3 May 2011. See also http://www.g77-
doha.org/general_info.htm, last accessed : 3 May 2011.

12 See Doha Declaration, G-77/SS/2005/1, Second South Summits, G-77/SS/2005/2, available at
http://www.g77.org/southsummit2/en/intro.html, last accessed : 3 May 2011. See also
http://www.2southsummit.org/, last accessed : 3 May 2011. See also http://www.dohasummit.org/, last
accessed : 3 May 2011.
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instead it hindered their industrialisation process. Developing countries started to
increase their export earnings!3 by expanding their market access through multilateral
negotiations in order to obtain preferences for their products. Developing countries
argued that one of the GATT objectives was “to create trade conditions that would
promote growing exports for everyone”. Consequently, GATT should provide trade
instruments that facilitate the increase of exports in developing countries.14

The initiative to facilitate the export earnings improvement of developing
countries started in 1954 after the GATT review session. The GATT Ministers Meeting
in November 1957, regarding “the general state of, and the prospects for international
trade”, identified three major problems concerning trade failures of LDCs, cited as
follows:

“[...] the failure of the trade of less developed countries to develop as rapidly as that of

developed countries, excessive short-term fluctuations in prices of primary products,

and widespread resort to agricultural protection |[...]"1%

In 1958, the Ministers Meeting established a group of experts to study such
matters, thus the Haberler Report!¢ was issued. It concluded, “the export earnings of
most developing countries were unsatisfactory in terms of the resources needed for
economic development”. Export earnings were deemed as a significant factor to help
developing countries improve their economic development. Therefore, it was necessary
to provide wider market access for developing countries in order to increase their
export earnings. In another meeting of the GATT trade ministers, the Haberler Report
was adopted into the Action Programme, where its goals were to facilitate the demand
of market access expansion of developing countries. In order to carry out such
objective, a “special working group” was established, namely Committee III. However, it
was difficult to meet such demand, and “[...Jit tended to take almost all the institutional
energy allocated to developing country relations]...].

The Action Programme had two main strategies. First, developed countries were
required to use their “negotiating authority to the maximum extent” in order to
minimise reciprocity from developing countries. This strategy was considered as a
traditional trade negotiation approach, which was applied under contractual
preferences, as carried out under ACP trade preferences. Second, it required developed
countries to apply unilateral trade liberalisation “without negotiation and without
reciprocity”. The second strategy implied the GSP policy that applied non-reciprocal
principles and autonomous rights.1?

In the Fifteenth Session, Committee III proposed a new Kkind of trade
liberalisation, where it was argued that developing countries could not reach a certain
level of trade liberalisation, including the reciprocity principle. The Committee III
recognised that the existence of the economic gap significantly influenced the ability of
developing countries to liberate their trade and to pay the same concessions as
developed countries. Such proposal was approved by the Contracting Parties.

13 See Kemp, Murray C., International Trade Theory : A critical review, Routledge Studies in International Business and
the World Economy, Routledge Taylor & Francis Group, London and New York, 2008, p. 133. “[...] the growing
awareness among developing countries that economic growth is generally best promoted by a policy which
emphasises export promotion [...]".

14 See Hudec, Robert E., 1987, Op. Cit, p. 43.

15 See BISD, 6th Supplement (1958), p. 18.

16 See Gottfried Haberler et al., Trends in International Trade, Report by a Panel of Experts (Geneva: GATT Secretariat,
1958), hereafter cited as the Haberler Report.

17 See Hudec, Robert E., 1987, Op. Cit, p. 43.
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Developed countries were asked, " to examine their barriers to export from developing
countries " in order to provide more favourable treatment to LDC exports.!8

The application of a non-reciprocity principle in international trade entered a
new era in May 1963 when the GATT trade ministers approved the declaration of duty
free access for tropical products. Generally, the governments of developed countries
seemed willing to accept the “idea that there should be certain areas of trade policy
where the requirement of reciprocity is excluded”.1®

II. International trade theory: controversy of GSP as a trade distortion.

International trade is comparable to a “vast jungle”; it covers many aspects, for
instance social and economic issues, and law, culture, and politics. All these aspects
have their own significant role in building the multilateral trade system regime and are
related to one another. For example, cultural aspects have been significant since
ancient times when “long distance trade” began. Trade brought about cultural exchange
and assimilation between nations, thus building human civilisations. Other aspects like
natural and human resources have also played important roles in determining the
different stages of economic development. Concerning GSP, it was established due to
economic inequalities between trading partners, where some legal disciplines were
considered disadvantageous to developing countries, being more advantageous to
developed countries. GSP is deemed as the “species” of “genus” trade preferences based
on its special characteristics.

The Ricardian theory, known as the comparative cost theory, is one of the
traditional theories on international trade. The theory takes its name from the English
economist, David Ricardo. He published this theory in 1817. The Ricardian theory
explains “patterns of specialisation and trade by means of relative productivity
differentials among countries”. Early Ricardian theory focused on production structure,
thus, in later development this theory integrated the role of preferences into the
determination of international trade equilibrium.20 According to the theory, it is
assumed that perfect competition occurs when two countries engage in the
international trade of goods or products.2! Additionally, every country has specialised
production to export goods according to its comparative advantage.2?

It should be noted that economic and legal aspects are correlated and play crucial
roles in the development of GSP. For instance, the effort to institutionalise generalised,
non-discriminatory, and non-reciprocal preferences is considered a legal measure to
balance economic inequality. In this regard, Hudec states that, “legal measures should
never be taken for their own sake and should be economically beneficial”. Therefore, legal
measures have to be effective either legally or economically. Legal effectiveness means
that legal measures must bring the kind of conduct desired. While, economic
effectiveness is defined as a conduct that must, in turn, achieve the economic benefit
desired.23

In the case of GSP, legal issues concern economic issues. Inherently, GSP is
considered as a legal discrimination measure to create certain market distortions that

18 See Hudec, Robert E., 1987, Op. Cit, p. 45.

19 See Hudec, Robert E., 1987, Op. Cit, p. 46.

20 See Helpman, Elhanan., and Razin, Assaf, A Theory of International Trade under Uncertainty, Departement of
Economics Tel-Aviv University, Tel-aviv, Israel, Academic Press Inch., A Subsidiary of Harcourt Brace
Jovanovich Publisher, London, 1978, p. 5.

21 See Helpman, Elhanan., and Razin, Assaf,, Op.Cit, p. 11.

22 See Helpman, Elhanan., and Razin, Assaf,, Op.Cit, p. 12.

23 See Hudec, Robert E., 1987, Op. Cit,, p. 140.
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bring about economic benefits, particularly to developing countries. However, the legal
measures of GSP are still considered controversial. The parties opposing GSP argue that
its economic benefits are not of great significance compared to the harmful effects
caused by discrimination. The policies of non-reciprocity and preferences towards
developing countries are debatable and are criticised from both legal and economic
perspectives.

Hudec writes that non-reciprocal treatment and preferential treatment are based
on a “one-sided legal relationship” in GATT. It brings equality to the inequalities of
international trade law. He states that true equality, requires legal rules to differentiate
the needs and abilities of each individual subject. The equality principle (or non-
discrimination principle) means that equal cases should be treated equally and unequal
cases should be treated unequally. The Appellate Body decision on the EC Preferences
Case states, “identical treatment must be provided to similarly-situated beneficiaries”.
“Similarly-situated” is interpreted as “the development, financial and trade needs to
which the treatment responds”. However, such concept goes against the traditional
definition of equality in terms of “identical legal obligations” for all countries, conceived
in the non-discrimination principle.2

Furthermore, it is important to raise economic issues into the dimension of legal
analysis, as stated by Hudec:

“[...] it would at least expose the possibility that the pre-1995 GATT legal policy was

quite the opposite of what it seems [...] 25

In this regard, if the “legal leniency” of trade preferences constitutes trade
distortions it may actually be harmful to developing countries, in this case, the pre-
1995 GATT legal policy is presumed as a gross distortion of an equality principle (MFN
principle).2é

According to Hudec, inherently, there are three economic “theories” that are
relevant to justify the existence of GSP in the international trade system. These theories
consist of the mercantilist doctrine, infant-industry doctrine, and preferences doctrine.
The mercantilist theory, considered as a “common” concept in the sphere of
international trade theory, is based on the idea that exports are economically beneficial
while imports are economically harmful.2” The term “the mercantile system” was taken
from Smith’s book “The Wealth of Nations”, in which he discusses “the Principles of the
Commercial or Mercantile System"28;

“[...] the different progress of opulence in different ages and nations has given

occasion to two different systems of political economy, with regard to enriching the

people. One can be referred to as the system of commerce, and the other that of
agriculture. I shall endeavour to explain both as fully and distinctly as I can, and

shall begin with the system of commerce. It is a modern system that is best

understood in our own countries today [...]"

There are “two great engines” where the mercantile system is proposed to enrich
each country with an “advantageous balance of trade”. Wherein a set of measures is
designed to encourage exports, with another set of measures designed to discourage
the import of manufactures and the loss of domestically produced new materials.2? In

24 See Hudec, Robert E., 1987, Loc. Cit, pp. 140-141.

25 See Hudec, Robert E., 1987, Op. Cit,, p. 143.

26 See Ibid,, p. 143.

27 See Hudec, Robert E., 1987, Op. Cit,, p. 144.

28 See Wilson, Charles., Mercantilism, Historical Association by Routledge and Kegan Paul, Wyman & Sons Ltd., London,
1958, p. 3.

29 See Wilson, Charles., 1958, Op. Cit, p. 5.
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mercantilism, government control is crucial to ensure the welfare and security of a
state.

Based on the mercantilism idea, a state could increase its income and attain its
welfare through export expansions. Market expansion creates a larger market for a
country’s own producers and traders, optimising its production to gain maximum
profit, and generating more employment. Adversely, an increase in imports reduces the
market share of a country’s own producers and traders, causing lower profits and less
employment.3® The WTO policies have a “flavour of mercantilist” since they are
established through mutual negotiations and balanced concessions.3! For instance,
WTO doctrines strongly emphasise the principle of reciprocity in which it is shown that
the reduction of trade barriers in the home country (increased imports) is matched by
a similar reduction abroad (increased exports).32

The second theory is “infant industry protections”, also known as “domestic
protectionism”. According to this doctrine, government assistance needs to tackle
various market imperfections in order to favour economic growth.33 Economic analysis
shows that the protection of infant industries is likely to justify and improve welfare.
Protection should be removed at the appropriate time when the industry has
developed and is able to compete with other advanced industries.34 “Infant industry”
protectionism at a certain economic level is acceptable, but only to a certain degree. It
is removed when the industry is considered strong enough to compete in the
international trade environment.3> Economists recommend the “interventionist
solution™¢ where government intervention is effectively expected to correct market
distortions.3”

In the early period of GATT, developing countries intervened in their domestic
market through import protections and imposed tariff barriers. During the 1970s and
1980s, interventions were expanded, where required, by the governments of developed
countries, in their domestic markets, granting preferential treatment to the products of
developing country exports.3®8 Hudec considers such intervention as reasonable.
Indeed, there are many imperfections in developing country markets. It is believed that
government intervention can increase national economic welfare. Trade protections
are deemed as the only one device aligned with government legal capacity as a market
regulator.39

The last theory is the “preferences theory”. This theory highlights demands for the
preferential treatment of developing countries such as the Generalised System of
Preferences.#® Most economists would agree that preferences could produce some
economic benefits for developing countries.#! The trade preference system is
considered an effective way to favour developing countries by lowering trade barriers
unilaterally and by not imposing reciprocal concessions. A country has many

30 See Hudec, Robert E., 1987, Loc. Cit, pp. 144-145.

31 See McDonald, Bryan., The World Trading System : The Uruguay Round and Beyond, Macmillan Press Ltd, London,
1998, p. 25.

32 See Hudec, Robert E., 1987, Loc. Cit, pp. 144-145.

33 See Ibid,, pp. 144-145.

34 See McDonald, Bryan., 1998, Op. Cit, p. 20.

35 See McDonald, Bryan., 1998, Op. Cit, p. 6.

36 See Hudec, Robert E., 1987, Op. Cit,, p. 145.

37 See Ibid,, p. 145.

38 See Hudec, Robert E., 1987, Loc. Cit, p. 147.

39 See Ibid, p. 147.

40 See Hudec, Robert E., 1987, Op. Cit, p. 149.

41 See Ibid,, p. 149.
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advantages if its external trade barriers are reduced. It helps the country’s domestic
consumers in getting various products at various prices, it also reduces inflation and
enhances domestic industry competitiveness.42

The establishment of the GSP seems to be a never-ending controversial story,
both legally and economically. From a legal point of view, the GSP is considered as a
“trade distortion” of non-discrimination principles in order to gain economic benefits.
The “worthiness” value of such economic benefits is criticised since such distortion is
harmful to market competitiveness. However, economists still consider the GSP policy
to be justified under the framework of the infant industry theory and preferences
theory.

III. Generalised System of Preferences under the GATT and WTO regime.

The demand for trade preferences by developing countries was answered
through departure from the MFN principle. The existence of different stages of
economic development is fundamental for the establishment of “preferences for
development”. Therefore, the preference-granting countries should not agree to trade
preferences on the basis of “political, cultural, or even geographical ties”.*3

The struggle of GSP establishment started in the 1960s. Thus, it was embodied
into the “Enabling Clause” of 1979.44 However, the special needs of developing
countries were recognised at the very beginning of the GATT drafting negotiations.
Developing countries “succeeded in obtaining recognition for the legitimacy of their basic
premise” regarding special treatment to respond to their development needs. The
special position of developing countries in GATT is recognised through some
dispensation of the GATT legal disciplines.*5

From the 1950s to 1970s, developing countries continued to struggle to obtain a
formal waiver to sustain the preferences policy, obviously, it would not comply with
GATT rules. As noted by Hudec, developed countries argued that:

“[...] the objectives of the relationship between the GATT and the country remain clear

and the existence of the commitment to those objectives is never in question [...]".

Abandoning GATT formalities by carrying out conduct that deviates from basic
rules can lead contracting parties to a legal vacuum. Hudec concludes that developing
countries and developed countries “need a legalistic approach”, where both parties
should lay down this concept into the legal framework. However, he does not agree that
GSP should be imposed as an obligation for developed countries.*é

The negotiations of the preferences took almost six years (from 1964 - 1970)
before being accepted by the international community.4” Agreed Conclusions?s

42 See McDonald, Bryan., 1998, Op. Cit, p. 23.

43 See Yusuf, Abdulqawi, Legal Aspects of Trade Preferences for Developing States: A Study in the Influence of Development
Needs on the Evolution of International Law, Martinus Nijhoff Publishers, The Hague, Netherland 1982, p. xix.

44 See Yusuf, Abdulgawi., 1982, Op. Cit, p. xix.

45 See Hudec, Robert E., 1987, Op. Cit, p. 25.

46 See Hudec, Robert E., 1987, Op. Cit, p. 36-37.

47 See Yusuf, Abdulqawi., 1982, Loc. Cit, p. xix. See also Panel Report on the EC-Preferences Case Paragraph 7.64 :
“[...]The Generalized System of Preferences ("GSP") has its origins in discussions that took place in the First
Session of UNCTAD during the mid-1960s, as reflected in General Principle Eight and Recommendation A.Il.1 in
the Final Act of the First Session of UNCTAD. During the Second Session of UNCTAD, on 26 March 1968, a
Resolution adopted on "Expansion and Diversification of Exports of Manufactures and Semi-manufactures of
Developing Countries” (Resolution 21(II)). In this Resolution, UNCTAD agreed to "the early establishment of a
mutually acceptable system of generalized, non-reciprocal and non-discriminatory preferences which would be
beneficial to the developing countries" and established a Special Committee on Preferences as a subsidiary
organ of the Trade and Development Board, with a mandate to settle the details of the GSP arrangements. In
1970, UNCTAD's Special Committee on Preferences adopted Agreed Conclusions, which set up the agreed details
of the GSP arrangement. UNCTAD's Trade and Development Board took note of these Agreed Conclusions on 13
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contained detailed agreements of the preference schemes adopted by UNCTAD in
1970.49 Status Agreed Conclusions had become a “contentious” issue in the EC-
Preferences Case between the EU and India. The EU argued that “Agreed Conclusions
are not in the context of either the 1971 Waiver Decision or the Enabling Clause”, since it
was not a binding agreement. It was not established in connection with the conclusion
of the 1971 Waiver Decision or the Enabling Clause.50

While India argued differently, stating that the “Enabling Clause incorporated the
Agreed Conclusions through the 1971 Waiver Decision”. India regarded the Agreed
Conclusions as part of the Enabling Clause because they were agreed by consensus at
UNCTAD and the 1971 Waiver Decision. It referred to the mutually accepted
arrangement drawn up at UNCTAD.51

The Panel stated the importance of considering Agreed Conclusions status in the
interpretation of the Enabling Clause.52 Since the Agreed Conclusions set out detailed
and institutional arrangements of GSP, therefore, it had a significant role in the
interpretation of the Enabling Clause.53 In fact, the Trade and Development Board did
not adopt the Agreed Conclusions. However, it did not change their legal status as an
instrument conceiving agreed detailed arrangements of GSP.5* The Panel considered
that Section I of the Agreed Conclusions gave a hint to understanding the wording of "
responding to the development needs of developing countries” stipulated in the Enabling
Clause.ss

Institution of GSP was regarded as a “new concept” guiding the relationship
between the world trading system framework of rich and poor nations. Establishment
of the GSP scheme brought about reform to the trading structure, and dynamic policy
emerged from trade and development, particularly governing relations between
developed and developing countries.56

Secretary General Raul Prebisch’s report, entitled “Towards a New Trade Policy
for Development”, strongly points out the demands and proposals from developing
countries to restructure international economic relations. The developing countries’
disappointment of the trade regimes at that time was expressed in the report.5’

October 1970. In accordance with the Agreed Conclusions, certain developed GATT contracting parties sought a
waiver for the GSP from the GATT Council. The GATT granted a 10-year waiver on 25 June 1971. Before the
expiry of this waiver, the CONTRACTING PARTIES adopted a decision on "Differential and More Favourable
Treatment, Reciprocity and Fuller Participation of Developing Countries” (the "Enabling Clause") on 28 November
1979[...]".

48 See UNCTAD , Official Records of the Trade and Development Board, Fourth Special Session, Supplement No. 1
(TD/B/322),p. 1. See also Commentaries on the ILC’s Draft Articles 1978, p. 60 : “[...] The Special Committee on
Preferences, established by resolution 21 (II) as a subsidiary organ of the Trade and Development Board,
succeeded in reaching "agreed conclusions” on a generalized system of preferences which were annexed to
decision 75 (S-IV) adopted by the Trade and Development Board at its fourth special session held at Geneva on
12 and 13 October 1970 [...].”

49 See also Commentaries on the ILC’s Draft Articles 1978, p. 59-60: “[...] the opening sentence of General Principle Eight
lays down that, international trade should be conducted to mutual advantage on the basis of the MFN treatment.
The recognition of the trade and development needs of developing countries requires that, for a certain period,
the MFN clause will not apply to certain types of international trade relations. Developed countries should grant
concessions t o all developing countries and should not, in granting these or other concessions, require a
concessions in return from developing countries [...].”

50 See Panel Report on EC-Preferences Case paragraph 7.76.

51 See Panel Report on EC-Preferences Case paragraph 7.69.

52 See Panel Report on EC-Preferences Case paragraph 7.80.

53 See Panel Report on EC-Preferences Case paragraph 7.81.

54 See Panel Report on EC-Preferences Case paragraph 7.84.

55 See Panel Report on EC-Preferences Case paragraph 7.89

56 See Yusuf, Abdulgawi., 1982, Op. Cit, p. xix; See also Statement by the Reppresentative of India Speaking on Behalf of
the Members of the Group of 77”, UNTAC, Doc. TD/B/330, Annex II, p.8.

57 See Yusuf, Abdulqawi., 1982, Op. Cit,, p.17.
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Therefore, “the Prebisch Report” presented three approaches to solve development
problems, consisting of58:

(a) International commodity agreements to give less developed producers of
primary products the same price support and price stabilisation assistance as
enjoyed by farmers from developed countries;

(b) Preferential access for manufacturers and semi-manufacturers from developing
countries to the markets of developed countries, to enable them to compete on
equal terms with the manufacturers of those countries with the manufacturers
compensating them for the competitive disadvantages of underdevelopment;

(c) Preferential arrangements among developing countries, falling short of the
GATT requirements for customs union and free trade areas, to permit them to
gain the advantages of specialisation in a larger market.

The Prebisch Report was answered by accommodating such demand into
international trade policy. Where it was expected to help poor countries increase their
trade volume, export diversifications, and give assurance to their main commodities
through fair and remunerative export prices.5

During ITO negotiations, developing countries requested exemption from certain
GATT general principles. Developing countries wanted ITO law to allow such
“exemption” in order to establish the preferences system. Developing countries needed
to protect their infant industries through tariff preferences and receive benefits from
developed country tariff concessions without being obliged to offer equivalent tariff
concessions of their own. Conversely, developing countries never proposed any
demand for such preferences to be imposed as a legal obligation for developed
countries.0

The rules and principles set out in the Havana Charter and partly encapsulated in
GATT 1947 “do not reflect a positive conception of the economic policy” without taking
into account inequalities in the economic development of member states. In this regard,
Abdulgawi notes as follows:

“[...] These rules and principles are also based on an abstract notion of economic

homogeneity which conceals the great structural differences between industrial

centres and peripheral countries with all their important implications. Hence, GATT

has not served the developing countries as it has the developed ones. In short, GATT

has not helped to create the new order which must meet the needs of development,

nor has it been able to fulfil the impossible task of restoring the old order [...]”.61

“[...] Thus, it was considered that preferential reductions of tariffs on imports from

developing countries would be beneficial because they would bring them closer to

achieving equality of treatment with producers inside the national or multinational

markets. The implementation of such preferences would also constitute a

recognition of the necessity for asymmetry in the regulation of trade relations

between developing and developed countries; and would bring about a differential
treatment aimed to obtain effective equalisation in the end [...]".62

Therefore, trade preferences granted to developing countries and LDCs are
justified in order to overcome inequalities of economic development that exist between
developed and underdeveloped economies. Such provisions on preferences were not
accommodated in the early GATT provisions.

58 See Yusuf, Abdulgawi., 1982., Loc. Cit, p.17. See also Nguyen, Josephine., The Generalized System of Preferences, The
George Washington University, December 2008, available at :
http://internationalecon.com/students/[Nguyen.pdf, last accessed : 23 March 2010.

59 See Yusuf, Abdulqawi., 1982, Loc. Cit.,p.17.

60 See Hudec, Robert E., 1987, Op. Cit,, p. 22.

61 See Yusuf, Abdulqawi., 1982, Loc. Cit,, p.17.

62 See Yusuf, Abdulqawi., 1982, Op. Cit., p.20.
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Furthermore, developing countries argued, “if protection for infant industries is
acceptable in domestic markets, then preferences for infant industries should be
acceptable on export markets”. Infant industry growth in developing countries requires
a protected market to increase production efficiency. It is also important to improve the
competitiveness of their products in order to compete with products from developed
countries. Large market shares were not available in most LDCs because their low
income influenced levels of consumption. Developing countries believed that tariff
preferences could provide greater market access and favour their infant industry
growth gradually. Tariff preferences have long been recognised as a justifiable
instrument to develop industrialisation and economic growth.63

Trade preferences are considered as a tool to enable equality of treatment in
conditions of inequality. From a legal point of view, the Committee on Legal Aspects of
the New International Economic Order states that “the equality principle (or non-
discrimination principle) defines that equal cases should be treated equally and unequal
cases unequall.”.6* It is analogous to preferential tax treatment that the rich would help
the poor. Bulajic considers that preferential treatment for developing countries is “a
must”. The MFN clauses seem difficult to apply in unequal relations between
industrialised developed countries and developing countries.ts It is believed that the
economic gap could greatly affect the ability of market absorption.

The MFN clauses do not imply the guarantee of equality treatment. As written by
Abdulqawi, “however valid the MFN principle may be in regulating trade relations among
equals, it is not a suitable concept for trade involving countries of vastly unequal
economic strength”. Furthermore, he also argues that “application of the MFN principle
to trade relations between developed and developing countries was considered identical
to discrimination; to treat equally countries that are economically unequal constitutes
equality of treatment only from a formal point of view but amounts actually to inequality
of treatment”.66 There were several proposals presented in the Geneva Conference in
1964, which included reservations on the establishment of general preferences for
developing country exports of manufactures and semi manufactures.6?

At that time, some developed countries responded positively to the launch of the
general preferences principle, however, they had different views on the form and
nature of the preferences. It is noted as follows:

“[...] the United Kingdom, supported by Holland, the Federal Republic of Germany and

Denmark, held that there should be a single preferential scheme applied to all

developing countries by all developed countries|...]”.68

The United Kingdom, Holland, Germany and Denmark proposed uniformity of the
GSP scheme granted to all developing countries without taking into account the
difference of “development needs in developing countries”. The EU saw the preferential
tariff treatment as a suitable instrument for assisting developing countries, but in fact
at that time it applied selected preferences for selected developing countries.6® This
preferences system might lead to deviation from the actual objective of GSP, aimed to

63 See Ibid., p.20.

64 See Recommendation of the Rapporteur of Sub-committee I, Committee on Legal Aspects of the New International
Economic Order, pp. 131-32. See also Hudec, Robert E., 1987, Op. Cit,, p. 90.

65 See Milan Bulajic, “Legal Aspects of a New International Order”, in Hossain (ed.), pp. 45-67. See also Hudec, Robert E.,
1987, Op. Cit, p. 90.

66 See Yusuf, Abdulqawi., 1982, Loc. Cit., p.20.

67 See Yusuf, Abdulqawi., 1982, Loc. Cit, p.21.

68 See [bid, p.21.

69 See Statement of the European Community’s policy at the GATT Ministerial meeting in May 1963, see GATT, BISD,
12th Supplement (1964), pp. 39-40. See also Hudec, Robert E., 1987, Op. Cit,, p. 50.
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encourage the economic growth of underdeveloped economic countries. Therefore
some countries that proposed a “selective system of preferences”, noted as follows:

“[...] France and Belgium, on the other hand, expressed their support for a selective

system of preferences, the terms of which would be negotiated either bilaterally by

an industrial country and a developing country or by a joint committee of exporting

and importing countries, and not ruling out reciprocal preferences to be granted by

the developing countries. The French proposal was apparently aimed at the

preservation of the EEC links with Associated African Countries, but it met a lot of

criticism for it was believed that it should lead to the division of the developing
countries into preferential compartments, and would also intensify their economic
dependence on the developed countries [...].”70

A selective system of preferences, proposed by France and Belgium, is not
justified under non-discriminatory and generalised principles. In fact, under bilateral
agreement negotiations the “different favour treatment” might occur within one or
another beneficiary country.

Diversity of economic development stages and existence of special preferences
between newly independent states of Africa and former colonial powers have caused
internal disagreements among developing countries, with LDCs demanding special
treatment, such as part of the market should be reserved for them. This develops as an
embryo of differential treatment for the LDCs in the GSP. On the other hand, developed
countries emphasised that no distinction should be made among beneficiaries.”?
However, GSP has in fact evolved along with the dynamic change of the international
economic situation. Moreover, developed countries created differentiation under their
GSP scheme arrangement. For example, the EU GSP scheme provides three
arrangements within the scheme, wherein two of the arrangements are dedicated to
LDCs, and the third prescribes certain conditions (such as the approval of all
conventions related to sustainable development and good governance).

The agreement of preference remained an unfinished issue within the Geneva
Conference. Thus, a request was made to the UN General Secretary to establish a special
committee consisting of governmental secretaries from developed and developing
countries to find out the best method to implement such non-reciprocity preferences.

“[...] international trade should be conducted to mutual advantage on the basis of

the MFN treatment and should be free from measures unfavourable to the trading

interest of other countries. The developed countries should gain concessions to all

developing countries and extend to developing countries all concessions they

grant to one another, and should not, in granting these or other concessions,

require any concessions in return from developing countries. New preferential

concessions, both tariff and non-tariff, should be made to developing countries as

a whole and such preferences should not be extended to developed countries

[...]"72

Resolution 21(I) 1968 established “the Special Committee on Preferences as a
permanent machinery within UNCTAD with terms of reference as described in Section VIII
of the agreed Conclusions”, and was adopted in the Third UNCTAD session held in
Santiago (Chile). This resolution was considered as a solution to solve differences
between developing countries and developed countries with respect to the
institutionalised arrangements of GSP in the UNCTAD body.”3

70 See Yusuf, Abdulqawi., 1982, Loc. Cit, p.21.
71 See Ibid, p.21.

72 See Yusuf, Abdulqawi., 1982, Op. Cit,, p.22.
73 See Yusuf, Abdulqawi., 1982, Op. Cit,, p.143.
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According to the “Agreed Conclusion”, the function of the Special Committee on
Preferences is “to review the operation and effects of the GSP on exports and export
earnings, industrialisation and the rate of economic growth of the beneficiary
countries”’4, which consists as follows:75

a) Anannual review and analysis of the functioning of the GSP+;

b) A triennial review to assess the benefits of the GSP for beneficiary countries and
the possibilities of improving the system and its operation;

c) A comprehensive review towards the end of the initial period of the GSP, to
determine, in light of the UNCTAD Resolution 21 (II) objectives, whether the
preferential system should be continued beyond that period.

According to Howse, the Special Committee has issued numerous detailed reports
on GSP implementations, often with detailed recommendations. Many reports and
resolutions recommend UNCTAD to be a leading institution in supervising the
implementation of the GSP.76

The Special Committee on Preferences sets out non-reciprocal, generalised, and
non-discriminatory principles, which were incorporated into the waiver of GSP 1971
and Footnote 3 of Paragraph 2 (a) of the Enabling Clause. These principles were
opposed by most developed countries; however, they were supported by developing
and socialist countries.”” At that time, many trade preferences arrangements were
given by developed countries based on colonial ties or “vertical preferences”,
practically discriminating other developing countries that were not former colonies.
Trade preferences based on colonies or ex-colonial ties existed before 1947 and were
mostly practised by European countries. Such preferences were legally authorised by
express exceptions under Article [ of GATT. 78

The European Union (European Community) is the first initiator to grant trade
preferences to developing countries and LDCs. On the other hand, the US rejects trade
preferences without any reciprocity. The developed countries’ vote on the MFN
obligation was essentially divided into two groups. Improvement of developing
countries bargaining powers in the GATT negotiations placed the issue of trade
preferences as the main item on the negotiating table. The EU became the starter that
successfully granted preferences to developing countries and was followed by some
developed countries.”?

After several years, the US accepted such trade preferences system, in terms of
the GSP. Its acceptance contained political interests in order to put pressure on the EU
to eliminate its selective preferences policy, especially to particular Mediterranean and
African countries. The EU issued policies and established a special system of
preferences in order to replace “selective preferences”, which is currently known as the
Economic Partnership Agreements.80

At the beginning of 1965, the Soviet Union was the first country to implement “a
unilateral system of duty-free imports from developing countries, and it applies to all
products”. It was followed by Australia in 1966 that applied a more restricted unilateral
system. Thus, Hungary established the “Hungarian Preferential scheme”, in 1968, which

74 See Robert, Howse., India’s WTO Challenge to Drug Enforcement Conditions in the European Community Generalized
System of Preferences: A Little Known Case with Major Repercussions for “Political” Conditionality in US Trade
Policy, 2003, available at : http://www.worldtradelaw.net/articles/howsegspdrugs.pdf, p. 393.

75 See Yusuf, Abdulqawi., 1982, Loc. Cit, p.143.

76 See Robert, Howse., 2003, Op. Cit., p. 393.

77 See Yusuf, Abdulqawi, 1982, Op. Cit., p.22.

78 See Hudec, Robert E., 1987, Op. Cit., pp. 49-50.

79 See Ibid,, pp. 49-50.

80 See Hudec, Robert E., 1987, Op. Cit., pp. 59-60.
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covered a wide range of products, including agricultural and industrial products. The
US Generalised System of Preferences was established under title V of its Trade Act of
197481

The EU was the first “initiator” to institutionalise the GSP scheme that was
applicable to all developing countries. The EU launched its first GSP scheme in 1971
permitting the duty-free entry of manufactured and semi-manufactured products from
a number of developing states. However, certain sensitive items such as textiles and
shoes were given less generous treatment.82

The establishment of trade preferences aiming to help developing countries
improve their economic development, in some way, greatly influenced the application
of basic rules in international trade relations.83 Another rule that was affected by the
implementation of the GSP regime was the reciprocity principle. The reciprocity
principle is one of the basic rules in international trade relations. In the GSP, the non-
reciprocity principle was applied to govern trade relations between preference-
granting countries and beneficiary countries.8* Derogation from that basic principle
aimed to ensure GSP functioned properly and should not be impeded by the operation
of the MFN clause.85

Since there was “conflict of interest” between developed countries and developing
countries as to whether the GSP should be included as a new legal obligation under
GATT, the GSP was eventually settled in the UNCTAD and not under GATT. The
governments of developed countries principally agreed to grant preferences, but that
agreement was never embodied into a contractual obligation, neither in UNCTAD nor in
GATT.86 UNCTAD carried out tasks to ensure that the general non-reciprocal system of
preferences delivered benefits to all developing countries; it did not favour the so-
called selected or vertical preferences (preferences of colonial ties).87

In 1971, GATT adopted two waivers allowing two types of preference schemes.
First, a ten-year waiver that set out the MFN obligations in Article I, to the extent
necessary, and authorised the institutionalism of GSP. This waiver governed
preferences granted by developed countries to developing countries. Second, a waiver
permitting developing countries to exchange tariff preferences among themselves,
under the terms of a Protocol stating that participation was open to all GATT
developing countries.88 This second waiver was considered as the embryo of what is
now known as the Global System of Trade Preferences among Developing Countries
(GSTP).89 The waivers were subject to review after ten years. Both waivers had the
common goal of favouring the economic development of countries through
international trade.

However, two years before the waivers of general preferences were to expire,
both were transferred into a permanent legal framework under the Enabling Clause

81 See also Commentaries on the ILC’s Draft Articles 1978, p. 63.

82 See Hudec, Robert E., 1987, Loc. Cit, p. 59-60.

83 See Yusuf, Abdulqawi., 1982, Op. Cit,, p.115.

84 See Ibid, p.115.

85 See Yusuf, Abdulqawi., 1982., Op. Cit. p.100.

86 See the explanation concerning the legal status of the Resolution 21(II)) 1968 in the Chapter I which not legal binding.

87 See also Commentaries on the ILC’s Draft Articles 1978, p. 60.

88 See Hudec, Robert E., 1987, Op. Cit,, p. 50.

89 See Global System of Trade Preferences, UNCTAD/PRESS/IN/SPA/2004/001, 16 June 2004, available at :
http://www.unctadxi.org/templates/Press___897.aspx, last accessed : 4 December 2011. “[...] The Agreement
on the Global System of Trade Preferences among Developing Countries (GSTP) has been established in 1988.
The objective of this agreement is to facilitate exchange of trade preferences among developing countries in
order to promote intra-developing-country trade. The original idea conceived in the ministerial meeting of the
Group of 77 (G77) in Mexico City (1976) [...]".
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decision in 1979, and were then incorporated as Part IV of GATT in 1995. The
establishment of the Enabling Clause in 1979 is considered as the embodiment of
Article 15 of the Havana (ITO) Charter. Part IV of GATT 1995 is considered as the only
legal instrument of GSP allowing governments to introduce preferences based on their
national policy.20

The GSP regime has some weaknesses that arise from its notion. Legally it does
not impose compulsory obligations for developed countries to grant preferences to
developing countries. The criteria set up by the preference-granting countries in the
GSP scheme, for instance the rules of origin and product coverage in the GSP scheme,
was criticised as being ambiguous and rigid and hindering its use.?! Based on this
notion, developed countries have the right to withdraw, at any time, the preferences
granted to developing countries when a violation towards its conditions occurs. In
order to avoid misuse of the GSP an international organisation was needed to supervise
and ensure that the GSP was working properly. Therefore UNCTAD and WTO were
given the tasks of supervising and monitoring GSP implementation.??

The UNCTAD Secretariat’s task is to review and evaluate GSP implementation,
which includes the preparation of studies and reports, factual material and other
documentation necessary for the periodic review of the operations and effects of GSP.93
The consultation session aimed to help beneficiary countries and preference-giving
countries to maintain and develop further improvement of GSP.?4 The other tasks of the
UNCTAD Secretariat include collecting factual documentation on the various aspects of
GSP. This covers operation, use, information on the administration of ceilings,
maximum amounts, and competitive exclusion, which are constantly published. The
periodic reviews are used for the improvement of GSP and are based on the description
and analysis of the real effects of GSP that are granted to the beneficiary countries.?s

Public consultation programmes on the GSP improvement programme are
currently held by certain preference-granting countries that involve beneficiary
countries or regional economic groupings.?6 The rapid development in the area of
information technology has changed the methods of consultation from formal meetings
to media consultation. A mid-term evaluation of the EU GSP scheme contains
qualitative and quantitative assessment of the implementation.9” The EU GSP scheme
has recently launched online public consultation.8 The EU is eager to cover the
aspirations, opinions, suggestions and criticism of its GSP scheme as much as possible,
in order to “respond positively” to the development need of developing countries.

The Directorate General for Trade of the European Commission is the institution
responsible for the organisation of public consultation regarding the revision and
updating of the GSP scheme. The consultation involves all parties with interest,
including stakeholders in the EU and in third countries, together with the business
community. The objective of the consultation is to gather opinions from all parties

9 See Hudec, Robert E., 1987, Loc. Cit, p. 50.

91 See Yusuf, Abdulqawi., 1982, Loc. Cit, p.115.

92 See Ibid, p.115.

93 See Yusuf, Abdulqawi., 1982, Op. Cit, p.147.

9 See Ibid., p.147.

95 See Ibid.,, p.147.

9 See Yusuf, Abdulqawi., 1982, Op. Cit.,, p.149.

97 See http://trade.ec.europa.eu/doclib/docs/2010/may/tradoc_146196.pdf, last accessed : 01 April 2011.
98 See http://trade.ec.europa.eu/consultations/index.cfm, last accessed : 01 April 2011.
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concerned to aid the “Commission's work to set out a future proposal” to the Council and
Parliament on a successor regulation.??

Regional economic consultations held by the EU with ASEAN include the forum of
Consultations between ASEAN Economic Ministers and the European Union Trade
Commissioner (AEM-EU). In the sixth meeting of AEM-EU0, the Commissioner
Mandelson discussed regional cumulation, since ASEAN is included as Group I of the
cumulation of origin under the GSP scheme. The discussion emphasised the general
rules of origin, and how to make them more development-friendly to the individual
needs of developing countries.101

Appraisal carried out by preference-granting countries takes into account all
aspects of evaluation to enhance the GSP scheme and to ensure benefits are properly
used by beneficiary countries. Assessments must be made proportionally by
considering whether all developing countries derive similar benefits from the GSP.102
This assessment system aims to control misuse of GSP utilisation by certain beneficiary
countries. It should be considered that not all developing countries are granted similar
product coverage under the GSP. In addition, not all beneficiary countries (developing
countries) have equal economic powers and resources. Currently, GSP utilisation
demands beneficiary countries to provide macro and micro infrastructures including
“modern trade administration”. However, not all beneficiary countries are prepared for
this, thus, sometimes monitoring and technical assistance are needed.

Abdulgawi agrees that the “specified conditions” set out in trade preferences for
developing countries do not breach the non-discrimination principle under the MFN
clauses. He deems that trade preference is directed at poor countries while MFN is
directed at rich countries. Therefore MFN and trade preference are two different
instruments designed to cope with two different problems. Those conditions are
addressed to ensure that the “instruments of preferences” are able to create a path for
poor countries to have full participation in the multilateral trading system.

“[...] preferences for developing countries under specified conditions are

complementary, and not contradictory to the principle of non-discrimination in trade.

In fact, MFN for the rich and preferences for the poor countries - two instruments

designed to deal with two different problems - would appear to be an optimal

combination of policies [...]”.103

Currently there are 13 national GSP schemes listed in the UNCTAD Secretariat,
they consist of: Australia, Belarus, Bulgaria, Canada, Estonia, the EU, Japan, New
Zealand, Norway, the Russian Federation, Switzerland, Turkey and the US.104 It should
be underlined that the legal status of the GSP programme is permissive and not
mandatory. It was established under the national system of preference-granting
countries.105

99 See Public consultations available at : http://trade.ec.europa.eu/consultations/index.cfm?consul_id=142, last accessed
:01 April 2011.

100 Held in Ha Long, Viet Nam, on 27 April 2005.

101 See Joint Media Statement, The Sixth Consultation between the ASEAN Economic Ministers and the European Union
Trade Commissioner (6TH AEM-EU Consultation), Ha Long, Viet Nam 27 April 2005, available at :
http://www.aseansec.org/17440.htm, last accessed : 01 April 2011. See also Forum Europe, Europe in Asia : The
Outlook for ASEAN - EU Relations, Brussels, 27 June 2001, Available at
http://trade.ec.europa.eu/doclib/docs/2004/october/tradoc_119457.pdf, last accessed : 01 April 2011.

102 See Yusuf, Abdulgawi., 1982., Op. Cit, 1982, p.150.

103 See Yusuf, Abdulqawi., 1982., Op. Cit, 1982, p.160

104 See About GSP : http://www.unctad.org/Templates/Page.asp?intltemID=2309&lang=1

105 See Hudec, Robert E., 1987, Op. Cit, p. 50. See also the argument of the European Union which submitted to the Panel
in the EC Preferences Case : “[...|developed countries are free to decide whether or not to apply a GSP. By the

94



Since details of the implementation of the GSP are not legally controlled,
different kinds of GSP policy are created among preference-granting countries. Where
each government of the preference-granting countries has its own policies in the
determining of product coverage, margin of preference, the scheme of preferences,
conditionality and other limits to be imposed on preference benefits. In the words of
Grossman et al,, the Enabling Clause “text is otherwise silent on the range of goods to
be covered by preferences”, on the permissibility of other forms of “discrimination”
among beneficiaries, and on the acceptability of attaching conditions (“reciprocity”)
to preferential benefits.106

For instance, US legislation has a number of conditions that could be used to
disqualify unworthy recipient countries, as well as other quantitative limits to make
sure that preferences are only applied when “needed”.197 While, the EU designed its
GSP scheme under certain conditions such as economic criteria, special incentives of
sustainable development and good governance and arrangement for LDCs under EBA
(everything but arms). Currently the EU has focused its new GSP scheme on the
countries most in need. Therefore Grossmanet al,, consider that “GSP benefits are a
kind of gift, and preference-granting countries may well have been unwilling to
confer them if constrained by tight non-discrimination (and other) requirements.108
In this perspective, the Enabling Clause is as a meeting of the minds between two
parties with different interests, with developed countries on the one side and
developed countries on the other.

IV. Panel Reports and the Appellate Body decisions of the WTO on the EC-
Preferences Case.

There have been legal disputes between developed and developing countries
under GATT for four decades. With regard to the legal complaints submitted by
developing countries, there has been a limited number of cases. From 1977 to 1985,
there was an increase in the number of cases. There was a smaller number of legal
complaints due to awareness and fear of developing countries to bring the developed
countries before the international dispute settlement system. It is important to note
that most developing countries that joined GATT are the former colonies of the so-
called developed countries. Some developing countries entered GATT through
succession based on colonial ties. As noted by Hudec, between 1977 and 1985, GATT
received sixty-one formal legal complaints. They included twelve legal complaints from
developing countries versus developed countries. This number was twice as high as the
legal complaints rate pre-1960. There was significant progress when seven of these
twelve legal complaints led to formal proceedings before a GATT Panel.109 Apparently,

same token, they are also free to decide whether or not to grant preferences with respect to certain products, as
well as to choose the depth of the tariff cuts [...]” (Panel Report on the EC-Preferences Case Paragraph 6.7).

106 See Grossman, Gene M., & Sykes, Alan 0., 2004., Op. Cit, p. 10.

107 See Hudec, Robert E., 1987, Op. Cit, p. 60.

108 See Grossman, Gene M., & Sykes, Alan O.,2004., Op. Cit, p.21.

109 See Hong Kong vs Norwegian Restrictions on Textiles Case. Panel ruling of GATT violation (See BISD, 27th Supplement
(1981), p. 119.); Brazil vs European Economic Community Export Refunds on Sugar. Panel report, unable to make
definite ruling (See BISD, 27th , Supplement (1981), p. 69.); Chile vs European Economic Community Restrictions
on Imports of Apples. Panel ruling of GATT violation (See BISD, 27th Supplement (1981), p. 98.); India vs United
States Countervailing Duty Without Injury Finding. Panel appointed, settled after first hearing (See BISD, 28th
Supplement (1982), p. 113.); Hong Kong vs European Economic Community (French) Quantitative Restrictions.
Panel ruling of violation (See BISD, 30th Supplement (1984), p. 129.); Argentina, Brazil, Colombia, Cuba,
Dominican Republic, India, Nicaragua, Peru and Philippines (with Australia) vs European Economic Community
Sugar Regime (Export Subsidies). Further proceedings deferred pending commodity agreement negotiations.
(See GATT Documents L/5309 (1982) and C/M/166 (1983).); Argentina vs European Economic Community
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developed countries always seem to have behaved “correctly”. The GATT Panel handled
each case “promptly and respectfully”. Each new case at that time was set as a
precedent, to help solve future cases of a similar nature.110

Conversely, there were some legal complaints in GATT submitted by developed
countries against the breach of rules committed by developing countries. The revival of
the GATT “adjudication mechanism” in the 1970s raised the number of complaints.
There were approximately 80 complaints submitted between 1970 and 1985. It has
been noted that eight of those cases were submitted by developed countries (most of
them filed by the US). These complaints were submitted against the practice of
developing countries or against unlawful discrimination favouring developing
countries through selective trade preferences. Four of these cases became formal
decisions by the GATT Panel.111

For example there was a case that involved a legal claim against Spain, where the
Panel decided upon some “reasonably unsound legal rulings” that were seen as an effort
to give a poor country some extra flexibility regarding the rules. There were two cases
filed by the US against another developed country for illegal discriminatory conduct
that granted favourable treatment to selected developing countries. The first case was
submitted in 1972 about a complaint concerning British discrimination in favour of
certain Caribbean countries. The second case was submitted in 1982 concerning
discrimination carried out by the European Community in favour of certain
Mediterranean countries.!12

Part IV of GATT is placed as the “legal base”, supporting the position of developing
countries in trade preferences. It is also used by developed countries as an excuse to
issue government policy deviations from the GATT disciplines. Hudec argues that Part
IV does not contain any specific exemption from the GATT rules (exclusion), thus, it is
in line with the Appellate Body decision on the EC Preferences Case that upholds the
findings of the Panel, where the Enabling Clause "does not exclude the applicability” of
Article I:1 of GATT 1994. Developing countries consider Part IV of GATT 1994 as the
recognition of their special development needs. The basic idea of Part IV is “market
distortion” favouring developing countries to accelerate their economic development.
The Enabling Clause gives permanent legal authorisation for developed countries to
design GSP schemes under their national policy.113

IV. a. Panel Reports on the Drugs Arrangement Case.

On 25 March 2002 consultation on DSB was held as requested by India regarding
the EU GSP scheme laid down in Council Regulation (EC) No. 2501/2001.114 India
submitted a complaint related to the Special Arrangements under the EU GSP scheme,
namely the "Drugs Arrangement”. The consultation session did not achieve any
“mutually satisfactory resolution” between the parties. Therefore, the Dispute of
Settlement Body established a Panel on 27 January 2003, as requested by India.115 The
Drugs Arrangement under Council Regulation (EC) No. 2501/2001 was effective from 1

Falklands War Embargo. Claim of violation not resolved. Decision concerning Article XXI procedures adopted.
(See GATT Document L/5317 (1982) and BISD, 29th Supplement (1983), p. 23.). See also Hudec, Robert E., 1987,
Op. Cit, p. 70.

110 See also Hudec, Robert E., 1987, Op. Cit,, p. 70.

111 See also Hudec, Robert E., 1987, Op. Cit,, p. 71.

112 See also Hudec, Robert E., 1987, Op. Cit,, p. 71.

113 See also Hudec, Robert E., 1987, Op. Cit., p. 75.

114 See Request for Consultations by India, European Communities - Conditions for the Granting of Tariff Preferences to
Developing Countries, 12 December 2002 (WT/DS246/1).

115 See Panel Report EC-Preferences paras. 1.1-1.12.
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January 2002 to 31 December 2004.116¢ The Drugs Arrangement was only granted to a
certain group of countries in compliance with criteria set out by the EU.117

According to Column I Annex I of the EU GSP regulation, there were twelve
beneficiary countries granted with special arrangements to combat drug production
and trafficking, consisting of Bolivia, Colombia, Costa Rica, Ecuador, El Salvador,
Guatemala, Honduras, Nicaragua, Panama, Peru and Pakistan. Most of these beneficiary
countries are Central/South American countries except for Pakistan.

The beneficiary countries listed in the Drugs Arrangement enjoyed more
incentives of tariff reductions than other developing countries. The other developing
countries excluded from the Drugs Arrangement had to pay the “full duties applicable
under the Common Customs Tariff”. Duty free access to the EU market was only granted
to the twelve beneficiary countries covering the products listed in the Drugs
Arrangement. The twelve beneficiary countries of the Drugs Arrangement enjoyed
duty-free access of the sensitive products listed in column G of Annex IV. While all other
developing countries were only granted “reductions in the duties applicable under the
Common Customs Tariff”.118

India, as an applicant, submitted complaints concerning Article 10 of Council
Regulation No. 2501/2001. India states that the provision is inconsistent with Article
[:1 of GATT 1994 and is not justified by the Enabling Clause under Paragraphs 2(a),
3(a) and 3(c).11% India also argues that the EU has not demonstrated that the Drugs
Arrangement is justified under Article XX (b) of the General Exception of GATT 1994.120

While on its written submission, the EU argues that the Enabling Clause excludes
the application of Article I of GATT 1994.121 The EU also argues that the EU GSP is an
“autonomous right not an affirmative right”, in this regard, it has implied that the
Enabling Clause gives autonomy to the preference-granting country to set out criteria
under its arrangement.122

With respect to autonomous rights, the EU argues that the GSP is not an
obligation for developed countries “whether or not to apply” including the freedom to
decide “whether or not to grant preferences” to certain products.123 India has rebutted
the EU argument of autonomous rights. India considers the Enabling Clause as
derogation from Article I:1 of GATT 1994.124 Further, India maintains its argument that
Paragraph 2 (a) is characterised as an affirmative defence because it has a legal
function.125 In this matter, India considers that the Enabling Clause is the successor of
the 1971 Waiver Decision.!26 While, the EU argues that the Enabling Clause is a sui
generis decision. In this regard, the Enabling Clause has been taken into consideration
as the tool to achieve the main objectives and purposes of the WT0.127

116 See Official Journal of the European Communities L 346/1, 31.12.2001,
http://trade.ec.europa.eu/doclib/docs/2003/may/tradoc_113021.pdf

117 Refers to the section 4 article 10 paragraph 1 and 2 of Council Regulation (EC) No. 2501/2001.

118 See Panel Report EC-Preferences para. 2.8.

119 See Panel Report EC-Preferences para. 3.1. See also Request for Consultations by India WT/DS246/1, available at :
http://docsonline.wto.org/GEN_highLightParent.asp?qu, last accessed : 09 March 2011.

120 See Panel Report EC-Preferences Case para. 7.19.

121 See Panel Report EC-Preferences Case para. 7.20

122 See Panel Report EC-Preferences Case para. 3.5

123 See Panel Report EC-Preferences Case para. 6.7.

124 See Panel Report EC-Preferences Case para. 7.28.

125 See Panel Report EC-Preferences Case para. 7.25.

126 See Panel Report EC-Preferences Case para. 7.26.

127 See Panel Report EC-Preferences Case para. 7.29.
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Regarding submission Paragraphs 3 (c)!28 of the Enabling Clause, the EU argues
that the term “non-discriminatory”, set out in Footnote 3, “contextually” supports the
interpretation of the objectives to respond positively to the development needs of
developing countries. The EU argues that the preference-granting country can set
arrangement criteria under the framework, to respond positively to the development
needs of developing countries. Moreover, the EU argues that developed countries could
apply horizontal graduation criteria and/or determine beneficiary countries based on a
set of objectives and non-discriminatory criteria.l2? In contrast with the EU, India has
submitted its argument by interpreting the “general” needs of all developing countries,
not referring to the country’s individual interests.130

As regards the term “non-discriminatory” set out in Footnote 3, the EU argues that
it must be interpreted in the specific framework of the Enabling Clause, as to seek “to
create unequal competitive conditions in order to respond to the special needs of
developing countries” 131 Regarding Paragraph 2 (a) the EU argues that the
interpretation of India to take developing countries in terms of “all developing
countries” would go against the objective of Paragraph 3 (c) in order to respond
positively to the development needs of developing countries.!32

The Panel has examined the consistency of the Drugs Arrangement with Article
[:1 of GATT 1994 and with the Enabling Clause. The first examination addresses
whether Article I:1 of GATT 1994 applies to the measures falling under the Enabling
Clause. The second whether India’s claim that the Drugs Arrangement has violated
Article I:1 of GATT 1994 is sufficient. The third examination relates to the burden of
proof, stating which party would be responsible for the establishment of the burden of
proof regarding the inconsistency of the Drugs Arrangement with the Enabling
Clause.133

IV. a. 1. The nature of the Enabling Clause.

The EU argues that the Enabling Clause is not a waiver regulation but a sui generis
decision. The Enabling Clause is the main tool to achieve the basic objectives and
purposes of the WTO Agreement, namely special and differential treatment. The EU
maintains that the Enabling Clause exists, “side-by-side”, with Article I:1 of GATT. The
word "notwithstanding” in Paragraph 1 of the Enabling Clause completely excludes the
application of Article I:1 of GATT.134

Relating to the origin of the Enabling Clause, the Panel considers that the
Enabling Clause is the essential instrument provided by GATT and WTO in order to
encourage special and more favourable treatment for developing countries.35 The
Panel interprets the wording of "notwithstanding" in the Enabling Clause according to
the dictionary!3¢ meaning, and concludes that the Enabling Clause provides permission
to deviate from certain legal rules establishing obligations. According to this
interpretation, the substance of the Enabling Clause is not different from other

128Any differential and more favourable treatment provided under this clause: “[...] shall in the case of such treatment
accorded by developed contracting parties to developing countries be designed and, if necessary, modified, to
respond positively to the development, financial and trade needs of developing countries [...]".

129 See Panel Report EC-Preferences Case para. 6.7

130 See Panel Report EC-Preferences Case para. 6.7

131 See Panel Report EC-Preferences Case para. 6.10

132 See Panel Report EC-Preferences Case para. 6.13

133 See Panel Report EC-Preferences Case para. 7.23

134 See Panel Report EC-Preferences Case para. 7.29.

135 See Panel Report EC-Preferences Case para. 7.31.

136 See Panel Report EC-Preferences Case para. 7.44.
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exceptions under Article I:1 (Articles XX, XXI and XXIV).137 The Panel understands that
the operation of the Enabling Clause is not prevented by Article 1:1138 and finds that
Article I:1 of GATT 1994 is evidently a “positive rule establishing obligations”,139
pursuant to the stipulation of the provision, where “the obligations are for Members to
accord to the like products of all Members, immediately and unconditionally, any
advantage relating to, inter alia, custom duties accorded to products originating in any
country.”140

The Panel has analysed the absence of the “legal obligation characteristic” in the
Enabling Clause, which means that the preference-granting countries are not obliged to
undertake these measures.!*! There is no binding legal obligation in the Enabling
Clause that obliges developed countries to grant GSP to developing countries.!42 In
respect of Paragraph 1 of the Enabling Clause that stipulates “contracting parties may
accord differential and more favourable treatment to developing countries”, the Panel
has interpreted the word “may” as an optional measure. The Panel considers that GSP
has to be "“generalised, non-discriminatory and non-reciprocal” because of its limited
authorisation of derogation.143 The Panel defines the legal function of the Enabling
Clause as “to authorise derogation from Article I:1” or as a “positive rule establishing
obligations” in order to allow developed countries to provide GSP to developing
countries.'#4 Finally, the Panel finds that the Enabling Clause is “in the nature of an
exception to Article I:1 of GATT 1994” 145, but it does not exclude the applicability of
Article I:1 and that both apply concurrently.14¢

In interpreting the term “unconditionally” as stipulated in the Article I:1 of GATT,
the Panel’s findings are different from the interpretation made by the EU. The EU
interprets “unconditionally” to mean “not requiring any compensation”. Therefore,
according to this interpretation, the EU justifies that the Drugs Arrangement “is not a
condition”. India argues that the term “unconditionally” should be interpreted so that
such “advantage” provided in the Drugs Arrangement “must be accorded to the like
products of all other Members regardless of their situation or conduct”. The Panel finds
that the granting of a special tariff under the Drugs Arrangement is based on the
condition that the beneficiary countries must have experienced a certain extent of drug
problems, and for this reason, the Panel considers that such arrangements are
inconsistent with Article I:1 of GATT 1994.147

IV. a. 2. The Panel’s interpretation of Paragraph 3 (c) of the Enabling Clause.

The term “non-discrimination” in Footnote 3 should be interpreted
simultaneously with the meaning of Paragraph 3 (c) because the two interpretations
affect each other.!#8 India’s argument is correlated with Paragraph 3 (c), in order to
“respond positively” it must be applied to developing countries as a whole.!4? Further,

137 See Panel Report EC-Preferences Case para. 7.36.
138 See Panel Report EC-Preferences Case para. 7.44
139 See Panel Report EC-Preferences Case para. 7.37.
140 See Panel Report EC-Preferences Case para. 7.37
141 See Panel Report EC-Preferences Case para. 7.37.
142 See Panel Report EC-Preferences Case para. 7.38.
143 See Panel Report EC-Preferences Case para. 7.38.
144 See Panel Report EC-Preferences Case para. 7.38.
145 See Panel Report EC-Preferences Case para. 7.39.
146 See Panel Report EC-Preferences Case para. 7.53.
147 See Panel Report EC-Preferences Case paras. 7.55 - 7.60.
148 See Panel Report EC-Preferences Case para. 7.65.
149 See Panel Report EC-Preferences Case para. 7.65.
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India argues that Paragraph 3 (c) must be interpreted in a “comprehensive manner”
since this Paragraph does not permit discrimination between developing countries.150
This is in line with India’s previous argument that “there is nothing in the Enabling
Clause which gives authorisation to developed countries unilaterally to modify its scheme
addressed for individual developing countries” 151

In its rebuttal, the EU insists upon the “objective criteria” in terms of Paragraph 3
(c)- The EU claims that the Drugs Arrangement has satisfied the “objective criteria” as
defined by them. The “objective criteria” consist of two elements in order to respond to
the interpretation of “non-discriminatory development needs”. First, the different
treatment must conform to reasonable aims. Second, the differences must be
reasonable as a tool to attain such objective.152

The EU argues that the interpretation submitted by India regarding “non-
discrimination for all developing countries” is unacceptable. According to the EU, this
makes Paragraph 3 (c) impossible to apply. The EU has seen that there is nothing in
Paragraph 3 (c) that implies that the special needs of each and every developing
country should be taken into account. The EU defines Paragraph 3 (c) as “a purposive
provision” since it does not imply any legal obligation. Further, the EU considers that
the Enabling Clause is an optional policy for developed countries.153 With respect to
Paragraph 3(c), the US as a third party has argued that GSP schemes need not be
extended to "one size fits all" because differentiation was made based on the unequal
development of developing countries.154

In respect of the different opinions of the parties on the status of the Agreed
Conclusions to the Enabling Clause, the Panel has examined Resolution 21(II), the
history record of the Agreed Conclusions and the result of negotiations on the GSP
arrangements. The Panel has come to the conclusion that the Agreed Conclusions
consist of a preparatory work!s5 for both the 1971 Waiver Decision and the Enabling
Clause under Article 32 of the Vienna Convention.156

IV. a. 3. Interpretation to respond positively to development needs.

According to the Panel’s findings, Paragraph 3 (c) of the Enabling Clause allows
for the design and modification of the GSP schemes. The Panel interprets the phrase “to
respond positively” as an encouragement, to improve levels of GSP product coverage
and depth tariff cuts, which commensurate with development needs of developing
countries.157

IV. a. 4. Whether a GSP scheme can be accorded to less than all developing
countries.

The Panel has considered embracing the development needs of “each and every”
developing country in the GSP scheme.158 The Panel has concluded that the design and
modification of the GSP scheme should not cause differentiation in the treatment of
preferences, unless, in the case of special treatment to the least-developed countries,

150 See Panel Report EC-Preferences Case para. 7.68.

151 See Panel Report EC-Preferences Case para. 7.67.

152 See Panel Report EC-Preferences Case para. 7.70.

153 See Panel Report EC-Preferences Case paras. 7.71 -7.75.

154 See Panel Report EC-Preferences Case paras. 7.76 -7.76.

155 See Panel Report EC-Preferences Case paras. 7.81 - 7.88.

156 See the Prebisch Report and the establishment of the Special Committee on Preferences.
157 See Panel Report EC-Preferences Case paras. 7.98 - 7.99.

158 See Panel Report EC-Preferences Case paras. 7.100-7.106.
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pursuant to Paragraph 2(d). There should be no other differentiation among
developing countries.159

IV. a. 5. "Non-discriminatory" interpretation in Footnote 3 of the Enabling Clause.

From the EU’s perspective, discrimination exists when “the equal situation is
treated unequally” or if “unequal situations are treated equally”. The EU has interpreted
the term “non-discriminatory” in Paragraph 2 (a) to mean that it does not prevent
preference-granting countries from treating developing countries with different
“development needs” differently, based on the “objective criteria”.160 Relating to “non-
discriminatory” in Footnote 3, the Panel has considered that “identical tariff preferences
under the GSP scheme” should be provided to all developing countries without any
differentiation, “except for the implementation of a priori limitation”, such as LDCs.161

India maintains the argument that there is no reference in the General Principle
Eight of the First UNCTAD Session and the Agreed Conclusion, which expresses the
notion that preference-granting countries are allowed to distinguish between
developing countries.!62 Under the framework of the Agreed Conclusion, the Panel
considers the existence of “a priori limitations” where a legal basis is not provided to
differentiate among developing countries other than the implementation of a priori
limitations.163 The EU interprets the word “discriminate” with a neutral meaning and
negative meaning.164 The Panel has taken into account “the intention of the negotiators”
within Resolution 21 (II) and all others relevant to the preparatory works in order to
provide the GSP scheme equally to all developing countries and to eliminate all
differentiation in granting preferential treatment, with the exception of a priori
limitations to LDCs.165

With respect to the interpretation of the term “developing countries” stipulated in
Paragraph 2 (a), the Panel considers that Paragraph 3 (c) provides an additional
context to that paragraph. It means “all developing countries”, with the exception
referred to in Paragraph 2 (d).166 The Panel interprets “developing countries” in terms of
all developing countries, with the exception of the implementation of a priori
limitations or it may mean less than all developing countries.1¢” The Panel considers
Paragraph 2(d) as an exception to Paragraph 2(a) that allows developed countries to
provide special treatment to least-developed countries.168 The Panel report concludes
that the Drugs Arrangement is inconsistent with Article I:1 of GATT 1994 and it is not
justified by Article 2(a) of the Enabling Clause or Article XX(b) of GATT 1994.169

IV.b. Appellate Body decisions of the Drugs Arrangement Case.

The EU was not satisfied with the Panel’s findings and conclusions on the Drugs
Arrangement case relating to some specific issues and legal interpretations. Thus, the
EU notified the DSU regarding its intention to appeal on 8 January 2004. The issues
raised by the EU before the Appellate Body concerned the relationship between Article

159 See Panel Report EC-Preferences Case para. 7.116.

160 See Panel Report EC-Preferences Case para. 7.124.

161 See Panel Report EC-Preferences Case para. 7.161.

162 See Panel Report EC-Preferences Case paras. 7.120-7.121.
163 See Panel Report EC-Preferences Case para. 7.140.

164 See Panel Report EC-Preferences Case para. 7.122.

165 See Panel Report EC-Preferences Case para. 7.144.

166 See Panel Report EC-Preferences Case paras. 7.167 - 7.176.
167 See Panel Report EC-Preferences Case para. 7.174.

168 See Panel Report EC-Preferences Case para. 7.176

169 See Panel Report EC-Preferences Case para. 8.1 (f).
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[:1 of GATT 1994170, legal interpretation of the words “notwithstanding” and
“developing countries” in Paragraph 2 (a) and the term “non-discriminatory” in Footnote
3 of the Enabling Clause.17!

The EU considers that the Panel “erred” in finding the relationship between
Article I:1 of GATT 1994 and the Enabling Clause. According to the EU, the Panel “erred”
when it concluded that the Enabling Clause is an “exception” to Article I:1 of GATT 1994
and that it applies to measures covered under the Enabling Clause.l”2 The Panel
concluded that the Enabling Clause does not provide “rules establishing obligations in
themselves”. The Panel’s findings considered the Enabling Clause as an exception of
Article I:1 of GATT 1994, however, the EU argues that it must be characterised by
stipulation after the article or stipulation in such article.173

According to the EU, the Enabling Clause cannot be “a mere exception” to GATT
1994. It constitutes a “special regime” for developing countries to address inequalities
among the members of WT0.17¢ The EU considers the Enabling Clause as lex specialis
applying to the exclusion of more general WTO rules on the same subject matter.
Therefore, the EU deems that the Panel has “disregarded” such principle.l”> The EU
argues that the Enabling Clause evidently distinguishes from the General Exception
Article XX GATT 1994. General Exception allowing members to adopt "legitimate policy
objectives" that are separated and distinguished from the objectives of the WTO
Agreement, while the Enabling Clause is considered as a crucial tool to achieve the
fundamental objectives of the WTO Agreement.176 Thus, the EU considers the Enabling
Clause to impose “positive obligation”.177

The Enabling Clause constitutes the special and differential treatment of
developing countries where its provisions are aimed to provide unequal competitive
opportunities to respond to the needs of such countries. Hence, the EU has concluded
that providing additional preferences to countries with particular development needs
is not a discriminatory treatment under the framework of the Enabling Clause.178

India maintains its argument that the Enabling Clause is an “exception” by
asserting "conditional rights" contained in Paragraphs 2(a) and 3. India disagrees with
the application of the lex specialis derogate legi generali principle to the Enabling
Clause. It considers that both rules should be applied “cumulatively”.179

The EU disagrees with the Panel that interprets “developing countries” to mean
“all” developing countries. The EU also disagrees with the Panel’s interpretation of the
term “non-discriminatory”, which requires preference-granting countries to provide
"identical"” preferences to "all developing countries without differentiation”, except when
respecting a priori limitations.’80 The EU maintains its argument that the wording
“non-discriminatory” gives authorisation to preference-granting countries to accord

170 See Appellate Body Report in EC Preferences Case para. 7.8. Whether Enabling Clause is an exception” to Article I:1 of
the GATT 1994 and whether the Enabling Clause "does not exclude the applicability” of Article I:1 of the GATT
1994.

171 See Appellate Body Report in EC-Preferences Case para. 127.

172 See Appellate Body Report in EC-Preferences Case para. 9.

173 See Appellate Body Report in EC-Preferences Case para. 13.

174 See Appellate Body Report in EC-Preferences Case para. 13.

175 See Appellate Body Report in EC-Preferences Case para. 14.

176 See Appellate Body Report in EC-Preferences Case para. 15.

177 See Appellate Body Report in EC-Preferences Case para. 17.

178 See Appellate Body Report in EC-Preferences Case para. 30.

179 See Appellate Body Report in EC-Preferences Case para. 39.

180 See Appellate Body Report in EC-Preferences Case para. 19.
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differential tariff treatment under the GSP scheme to developing countries that have
different development needs pursuant to the "objective criteria".181

The EU has argued that tariff differentiation under the GSP scheme is designed
"adequately” in order to respond to different development needs.!'82 The terms
stipulated in Footnote 3, consist of “non-discriminatory, generalised, and non-
reciprocal”, and should be interpreted comprehensively.183 Furthermore, the EU argues
that categorisation of developing countries is considered as the “best achieved” tool to
attain the objective described in Paragraph 3 (c).184

“Generalised” should be interpreted in accordance with the negotiating history of
the GSP clauses, which intend to eliminate tariff preferences based on colonial ties. The
EU interprets “generalised” in Footnote 3 so as to differentiate these preferences from
the “special” preferences, which were formerly provided by most developed countries
to selective developing countries based on political, historical, or geographical
reasons.185

With regard to “non-reciprocal”, the EU considers this term as only to disallow
reciprocity conditions.18¢ The EU argues that the conditions established under the GSP
scheme were aimed to attain the objective of the Enabling Clause, that is “to respond
positively to development needs” without requiring any compensation from beneficiary
countries.

The EU has identified three different scopes covered by Paragraphs 2 (a) and 2
(d). First, Paragraph 2 (a) covers preferences granted by all developed countries,
whereas Paragraph 2 (d) is devoted to preferences granted by any WTO member. In
terms of Paragraph 2 (a), it is solely addressed to encourage developed countries to
provide trade preferences. Second, Paragraph 2 (a) only governs preferences in the
framework of GSP, while Paragraph 2 (d) relates to any measure favouring developing
countries. Third, Paragraph 2 (a) only covers tariff measures, but Paragraph 2 (d)
applies to any kind of “special treatment” 187

Panama, as a third party in the EC Preferences Case, defines "non-discrimination”
to not mean equal treatment. Panama considers that Paragraph 3(c) of the Enabling
Clause contains “flexibility” allowing preference-granting countries to design a
preferential treatment that "effectively helps generalised needs"”. Panama maintains the
argument that the Drugs Arrangement satisfies the requirement of "specific growth
needs" in Paragraph 3(c) of the Enabling Clause.188

While the Andean Community!8? asserts a concept of “a self-standing regime” to
justify the existence of the Enabling Clause in GATT. The Andean Community considers
that Article I:1 of GATT 1994 does not apply to the GSP scheme.1% In respect of the
term “non-discriminatory”, it considers that the “Enabling Clause does not require that
identical treatment be granted to all developing countries”. In other words, the
prohibition of discrimination is considered as an order not to treat equal situations
differently or different situations equally.19! The arguments presented by the Andean

181 See Appellate Body Report in EC-Preferences Case para. 33.
182 See Appellate Body Report in EC-Preferences Case para. 20.
183 See Appellate Body Report in EC-Preferences Case para. 21.
184 See Appellate Body Report in EC-Preferences Case para. 26.
185 See Appellate Body Report in EC-Preferences Case para. 22.
186 See Appellate Body Report in EC-Preferences Case para. 24.
187 See Appellate Body Report in EC-Preferences Case para. 25.
188 See Appellate Body Report in EC-Preferences Case para. 67.
189 Acting as the third parties in the EC-Preferences Case appeal.
190 See Appellate Body Report in EC-Preferences Case para. 57.
191 See Appellate Body Report in EC-Preferences Case para. 60.
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Community are very similar to the EU arguments where discrimination only exists
when equal situations are treated unequally or unequal situations treated equally.

The US considers the Enabling Clause as a " positive rule establishing obligations in
itself”, it is unrelated to Article I:1. Further, the US argues that the Enabling Clause is not
similar to Article XX of GATT 1994. According to the US, the Enabling Clause is
considered as a set of tools to “encourage” developed country members to grant tariff
preferences to developing countries.192 At the same time, Paraguay considers the
Enabling Clause as a substitution of the “special preferences”. Therefore, it is deemed as
a grant from developed countries to deliver benefits to all developing countries.193

IV.b.1. Interpretation of “Non-Discriminatory” in Footnote 3.

The Appellate Body defines “non-discriminatory” as identical tariff preferences
that must be granted to all similarly-situated beneficiary countries. Nevertheless, the
disputing parties disagree on how to determine “similarly-situated” beneficiaries.194 The
Appellate Body refutes the Panel’s finding, which considers that the Drugs
Arrangement under EU GSP would lead to the collapse of the whole GSP System and the
re-emergence of special preferences favouring certain developing countries. The Panel
considers that the Drugs Arrangement does not comply with the objective Enabling
Clause to grant “generalised preferences” to all developing countries. The Appellate
Body disagrees with India’s submission about “formally equal treatment” of non-
discrimination in the sense of Footnote 3 to Paragraph 2(a).195

The term non-discriminatory in Footnote 3 is linked to the indistinct definition of
developing countries. Neither GATT nor WTO gives a definition or sets out any
standard for a country defined as a developing country. Therefore, developing
countries have the freedom to declare themselves as a developing country. With
respect to such matters, the Comprehensive Review of the GSP, issued by the UNCTAD
Secretariat, in April 9 1979, stated that due to various reasons some preference-
granting countries have not recognised all developing countries that claim developing
status as GSP beneficiaries.196

“[...] Furthermore, in the administration of its schemes, certain preference-granting

countries differentiate among beneficiaries with regard to the product coverage, the

depth of tariff cut and/or the level of preferential imports admitted. Strictly
speaking, such differentiation and selectivity contravenes the principle of non-
discrimination [...]".

“[...] The principles on which generalised, non-reciprocal and non-discriminatory

preferences should be based need to be reaffirmed, and the preference-giving

countries should agree to take appropriate measures for the full observance of
these principles. To this effect, they should extend generalised tariff preferences to

all developing countries without discrimination, reciprocity or any other conditions

[.]"

Referring to this report, Howse interprets the wording “should agree” as the
absence of legal obligation or binding rules to oblige preference-granting countries to
implement such principle. Non-discrimination and reciprocity are essential principles

192 See Appellate Body Report in EC-Preferences Case para. 74.

193 See Appellate Body Report in EC-Preferences Case para. 71.

194 See Appellate Body Report in EC-Preferences Case paras. 153-154.

195 See Appellate Body Report in EC-Preferences Case para. 156.

196 See Comprehensive Review of the Generalized System of Preferences, Report by the UNCTAD Secretariat 39, 153-54,
UN Doc No TD/B/C.5/63 (Apr 9, 1979), in UN TDBOR, Operation and Effects of the Generalized System of
Preferences 19, UN Doc No TD/b/C.5/71 (1981). See Robert, Howse., 2003, Op. Cit., p. 394.
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of the GSP that need to be adhered to. Developed countries need to agree in the future
to take measures that will result in “full observance” of both principles.

IV.b.2. To “respond positively”.

According to the Appellate Body the word “shall” in Paragraph 3 (c), obliges the
preference-granting countries to design the GSP scheme in order to “respond positively”
to the “needs of developing countries”. The preference-granting countries have to grasp
the meaning of “respond positively” in order to cover the "needs" of developing
countries collectively.197

According to the Panel’s findings, Paragraph 3(c) does not allow preference-
granting countries to provide preferential tariff treatment exclusively to a sub-category
of developing countries based on the needs that are only shared among those selected
developing countries. While, the Appellate Body interprets that nothing in Paragraph
3(c) states whether it is required to respond to the needs of "all” developing countries
or to the needs of "each and every" developing country.198

The Appellate Body considers that the "development, financial and trade needs” of
developing countries are subjects to change. Therefore, the Appellate Body recognises
specific development needs that are only common to a certain number of developing
countries.199 The Appellate Body interprets the word “commensurate” in the Preamble
of the Agreement Establishing WTO, to imply open recognition of different needs in
different development stages and particular economic circumstances of developing
countries”.200

Under Paragraph 3 (c), modification of the GSP scheme is allowed in order to
"respond positively” to the development needs of beneficiary countries.201 With the
purpose of responding to the "needs of developing countries” that are not necessarily
common, preference-granting countries may grant different treatment to their
beneficiary countries.202 The Appellate Body finds that the Enabling Clause contains
sufficient restrictions on the permissible bases for discrimination. Thus, in order to be
permissible, discrimination must “respond positively” to the “needs of developing
countries.”203

IV.b.3. “Objective standard’.

According to the Appellate Body, the existence of "development, financial or trade
needs" must be assessed based on an “objective standard”. Such objective standard
should be provided with recognition of a particular need, as stipulated in the WTO
Agreement or in the multilateral instruments adopted by international organisations.204
With regard to the sets of “objective standards”, Bartels comments that the Appellate
Body is likely to have been referring to such instruments as “evidence of a standard”.
There is a great difference between the ratification of an international instrument and
its adoption into national law. The implementation or adoption of such international
instrument could be used as the “instrument” to achieve the preference facilities. For
instance, in the GSP Plus scheme, beneficiary countries are required to ratify and

197 See Appellate Body Report in EC-Preferences Case para. 158.
198 See Appellate Body Report in EC-Preferences Case para. 159.
199 See Appellate Body Report in EC-Preferences Case para. 160.
200 See Appellate Body Report in EC-Preferences Case para. 161.
201 See Appellate Body Report in EC-Preferences Case para. 160
202 See Appellate Body Report in EC-Preferences Case para. 162
203 See Hudec, Robert E., 1987, Op. Cit, p. 126.

204 See Appellate Body Report in EC-Preferences Case para. 163
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implement 27 international conventions in their national law. The Commission
monitors and assesses their implementation in the beneficiary countries concerned. In
fact, Bartels argues that “a country that has not ratified a convention might have
precisely the same development needs as one that has”.205

The Appellate Body has emphasised that “the particular need at issue must, by its
nature, be such that it can be effectively addressed through tariff preferences”.
Consequently, the requirement of Paragraph 3(c) will be fulfilled when a preference-
granting country performs GSP in the "positive” manner as recommended, to respond
to widely-recognised "development, financial or trade needs".206

International trade scholars characterise GSP as a grant from rich countries to
poor countries that imposes non-trade conditionality. There is criticism concerning the
“objective standard” set out by the preference-granting countries. For instance, in the
“Report of the Consultative Board to the Director-General Supachai Panitchpakdi”,
entitled “The Future of The WTO: Addressing institutional challenges in the new
millennium”, issued in 2005, it was stated that:207

“[...]the major arguments of the critics include concerns that developing countries

have been burdened with conditions unrelated to trade imposed by the preference-

granting countries, that the product coverage and preference margins in GSP

schemes are determined by the preference giving countries rather than by the
needs of developing countries, that empirical studies have shown little benefits

have in fact accrued to developing countries under the GSP, and that GSP

beneficiaries tend to become over-reliant on preferences or trapped by the nature

of the system at the expense of industrial and agricultural diversification [...]”

This report clearly points out the burden conditions unrelated to trade imposed by
preference-granting countries. The objective standard should be endeavoured to
respond positively to the development needs of developing countries. Instead, it has
been seen as a burden that does not support positive correlation between trade and
development. The objective standard set out by preference-granting countries is
apparently to be based on political considerations rather than dealing with economic
development problems of the beneficiary countries.

Declaration UNCTAD IX in 1996 stated that, “there is concern among the
beneficiaries that the enlargement of the scope of the GSP by linking eligibility to non-
trade considerations may detract value from its original principles, namely non-
discrimination, universality, burden sharing, and non-reciprocity.”%8 Howse notes that
developed countries could not be fully sincere in the implement of the GSP scheme,
which is unconditional and non-selective.209 Bartels also notes, “neither the Panel nor
the Appellate Body mentioned the obligation of non-reciprocity” in order to facilitate and
accommodate the interest of both parties. Developed countries are prohibited from
requiring reciprocal trade concessions as conditions of granting GSP, however it does
not prohibit them from requiring compliance with non-trade conditions.210 The

205 See Bartels, Lorand, The WTO legality of the EU’s GSP+ arrangement, p. 8. available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=986525&rec=1&srcabs=667283, last accessed : 10
December 2010.

206 See Appellate Body Report in EC-Preferences Case para. 164

207 See Julia Ya Qin, Defining Non-discrimination Under The Law Of The World Trade Organization, p. 289.available at
: http://www.worldtradelaw.net/articles/qinnondiscrimination.pdf

208 See UN Conference on Trade and Development, 9th Sess, Midrand Declaration and a Partnership for Grown and
Development 12, 27, UN DOC TD/377 (24 May 1996).

209 See Robert, Howse., 2003, Op. Cit,, p. 394.

210 See Bartels, Lorand., The Appellate Body Report in European Communities - Conditions for fhe Granting of Tariff
Preferences to Developing Countries, Wt/Ds246/Ab/R and Its Implications for Conditionality in GSP Programs, ,
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applicability of conditions is justified with the purpose of controlling implementation of
the GSP scheme to the target beneficiary or the country most in need.

1V.b.4. Development needs and similarly-situated.

The Appellate Body apprehends that the “needs of developing countries” are
diverse and heterogeneous. Paragraph 3 (c) implies that preference-granting countries
may not accord "identical” tariff treatment to "all” GSP beneficiaries?!1. As it is governed
by the Enabling Clause that such differentiation has to be performed under certain
circumstances as determined in the regulation.?!2 In addition, Paragraph 2(a) does not
prohibit “per se” the granting of different tariff preferences to beneficiary countries.213
Preferential policies should be directed towards the interests developing countries
have in common, and to those interests shared by sub-categories of developing
countries based on their special needs.214

According to the Appellate Body, the term “developing countries” in
Paragraph 2(a) must not be interpreted as "all” developing countries. Paragraphs 2(a)
does not prohibit preference-granting countries from according different tariff
preferences to different sub-categories of GSP beneficiaries.?15

The Appellate Body considers the Drugs Arrangement to be consistent with the
term “non-discriminatory” in Footnote 3, as long as the “European Communities prove”
at a minimum, that the preferences granted under the Drugs Arrangement are available
to all GSP beneficiaries “similarly affected” by drug problems.

“[...] We found above that the term "non-discriminatory” in Footnote 3 to
Paragraph 2(a) of the Enabling Clause does not prohibit the granting of
different tariffs to products originating in different sub-categories of GSP
beneficiaries, but that identical tariff treatment must be available to all GSP
beneficiaries with the "development, financial [or] trade need" to which the
differential treatment is intended to respond. The need alleged to be addressed
by the European Communities' differential tariff treatment is the problem of
illicit drug production and trafficking in certain GSP beneficiaries. In the context
of this case, therefore, the Drugs Arrangement may be found consistent with the
"non-discriminatory” requirement in Footnote3 only if the European
Communities prove, at a minimum, that the preferences granted under the
Drugs Arrangement are available to all GSP beneficiaries that are similarly
affected by the drug problem. We do not believe this to be the case [...].”216

The Appellate Body considers that the Drugs Arrangement fails to meet the
requirement of "non-discriminatory” in Footnote 3 of the Enabling Clause, which
requires that identical tariff treatment be available to all similarly-situated GSP
beneficiaries. According to the Appellate Body there are at least 2 reasons to judge such
arrangement as ‘failing to meet the requirement”, i.e. there is a “closed list” of
beneficiaries and the regulation does not provide criteria or standards in order to
differentiate beneficiaries under the Drugs Arrangement.

a. “[...] We recall our conclusion that the term "non-discriminatory” in Footnote 3
of the Enabling Clause requires that identical tariff treatment be available to all

p. 14, available at : http://papers.ssrn.com/sol3/papers.cfm?abstract_id=667283, last accessed : 10 December
2010

211 See Appellate Body Report in EC-Preferences Case para. 165

212 See Appellate Body Report in EC-Preferences Case para. 167

213 See Appellate Body Report in EC-Preferences Case para. 167

214 See Appellate Body Report in EC-Preferences Case para. 169

215 See Appellate Body Report in EC-Preferences Case para. 175.

216 See Appellate Body Report in EC-Preferences Case para. 183.
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similarly-situated GSP beneficiaries. We find that the measure at issue fails to
meet this requirement for the following reasons. First, as the European
Community itself acknowledges, according benefits under the Drugs
Arrangement to countries other than the 12 identified beneficiaries would
require an amendment to the Regulation. Such a "closed list" of beneficiaries
cannot ensure that the preferences under the Drugs Arrangement are available
to all GSP beneficiaries suffering from illicit drug production and trafficking
[...]."217

b.“[...] Secondly, the Regulation contains no criteria or standards to provide a
basis for distinguishing beneficiaries under the Drugs Arrangement from other
GSP beneficiaries. Nor did the European Communities point to any such criteria
or standards anywhere else, despite the Panel's request to do so. As such, the
European Community cannot justify the Regulation under Paragraph 2(a),
because it does not provide a basis for establishing whether a developing
country qualifies for preferences under the Drugs Arrangement. The European
Community claims that the Drugs Arrangement is available to all developing
countries that are "similarly affected by the drug problem". In this matter they
argued the Regulation does not define the criteria or standards that a
developing country must meet to qualify for preferences under the Drugs
Arrangement, there is no basis to determine whether those criteria or
standards are discriminatory or not [...]”.218

The Appellate Body concludes that the EU has failed to demonstrate proof in
which their Drugs Arrangement scheme is not fulfilling the requirements of the “non-
discriminatory” principle as stipulated in Footnote 3.219

The Appellate Body has laid down its decisions on the EU appeal submissions.
The Appellate Body has upheld two decisions on the Panel reports, stating that the
Enabling Clause is an “exception” and "does not exclude the applicability” to Article I:1 of
GATT 1994. With regards to the term “non-discriminatory”, the Panel’s findings
stipulate that identical tariffs must be provided to “all developing countries without
differentiation, except for the implementation of a priori limitations”, while, conversely,
the Appellate Body states that “identical tariff preferences” must be granted to “all
similarly-situated beneficiaries”. Nevertheless, the Appellate Body has established
different reasons from the Panel and considers that the EU ” failed to demonstrate that
the Drugs Arrangement is justified under Paragraph 2(a) of the Enabling Clause" 220
However, the Appellate Body seems to avoid answering the question “what does it
mean to be similarly situated?”22!

Grossmanet al. and Hudec indeed consider that the texts of the Enabling Clause
are vague or ambiguous. For instance Footnote 3, it is assumed, was intended to create
a binding non-discrimination obligation, but in fact, it is the lack of any definition that
leads to a wide range of interpretations. In addition, Grossman et al., consider that the
term “discrimination” has extremely elastic notion. This means naturally that the “term”
is indeterminate. Concerning the term “developing countries” in Paragraphs 2(a) and
3(c) of Enabling Clause, it obviously seems to be difficult to make precise definitions
since the WTO itself does not provide a precise standard or parameter to define
developing countries. On the other hand, the EU GSP differentiates the beneficiaries of
general arrangements and LDCs according to economic criteria (state income standard

217 See Appellate Body Report in EC-Preferences Case para. 187.
218 See Appellate Body Report in EC-Preferences Case para. 188
219 See Appellate Body Report in EC-Preferences Case para. 189
220 See Appellate Body Decision in EC-Preferences Case para. 190
221 See Hudec, Robert E., 1987, Op. Cit, p. 126.
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as issued by the World Bank). The Appellate Body assumes that the drafters could
have said “all developing countries,” but did not. Conversely, the drafters might have
said “particular” or “selected” developing countries, or used some other phrasing to
signify the “adequacy” of differential treatment, but did not. Therefore, the texts of
the Enabling Clause are open for multi-interpretation.222

V. EU Economic integrations.
V.a. Early stage of integrations.

The Treaty of Westphalia of 1648 terminated thirty years of war in Europe, and
shaped the EU of today. After the rise and fall of Napoleon, the Congress of Vienna, held
in 1814, endeavoured to reinstate balance of power among the European states.
Followed by the Paris Peace Conference, which was held in 1919 after the First World
War.223

In May 1950, Robert Schuman, the French Foreign Minister at the time, gave a
speech known as the “Schuman Declaration”. The speech was greatly inspired by Jean
Monnet. It brought immense political implication after the Second World War by the
establishment of a new world order. It was followed by the emergence of a new alliance
between three powerful states consisting of France, Germany and the US.224

From a political perspective, it was the strategy to assure the security of France
from Germany. Chancellor Konrad Adenauer, on behalf of Germany, acknowledged the
Schuman Declaration, thus, followed by Italy, Belgium, Luxemburg, and the
Netherlands. On 18 April 1951, those six countries signed the Treaty of Paris and
established The European Coal and Steel Community (ECSC). The Treaty of Paris was
the foundation of Common European Tax among the six contracting states.225

The ECSC covered two important aspects including politics and, security and
economics. Due to the dynamic change in politics, the treaties had to be developed
further. Followed by the failures of the European Defence Community project in 1954,
due to refusal from the French assembly. Despite this, economics had to be further
developed, which led to a new agreement. On 25 March 1957, the treaty establishing
the European Economic Community (EEC) and the treaty establishing the European
Atomic Energy Community (EURATOM), known as the Treaty of Rome, were signed.
The Treaty establishing the European Community (TEC) was maintained as the
legislative basis of the EU. TEC provided four fundamental freedoms consisting of the
free circulation of people, services, capital, and goods.226

The next stage of integration development was the unification of the three
treaties (ECSC, EEC, and EURATOM) on 1 July 1967, the so-called Merger Treaty. The
Merger Treaty established a single Commission, a single Council of Ministers, and a
European Parliament. The single Commission was established as an independent body
representing the general interest of the Community, with the single Council of Ministers
representing the member states and the European Parliament representing the
European citizens.z%?

222 See Grossman, Gene M., & Sykes, Alan 0., 2004, Op. Cit, p. 16.

223 See Altomonte, Carlo., Nava, Mario., 2005, Loc. Cit., pp. 1- 4.

224 See Altomonte, Carlo., Nava, Mario., 2005, Loc. Cit,, pp. 1- 4.

225 See Altomonte, Carlo., Nava, Mario., 2005, Loc. Cit,, pp. 1- 4.

226 See Altomonte, Carlo., Nava, Mario., 2005, Op. Cit, p. 5.

227 See Leonard., Dick, et.al, Guide to the European Union, The Economist, 10t edition, Profile Books Ltd., Great Britain,
2010. See also Moussis, Nicholas., Guide to European Policies, 11t revised edition 2005, European Study Service,
ISBN 2-930119-40-3, 2005.
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The EEC customs union entered into force on 1 July 1968. It introduced the so-
called CCT to govern the Union’s trade relations with third countries. The Treaty of
Luxemburg introduced the system of “own resources”. According to the system of “own
resources” the Union obtained “/[...] all customs duties on products imported from non-
member countries, all levies on agricultural imports and part of the financial receipts
deriving from each country’s value added taxes (VAT) [...]”.228

The Single European Act (SEA) was signed in 1986 by twelve member states and
was established in order to amend the Treaty establishing the European Community
(TEC), aiming to restructure the decision-making mechanism. The SEA introduced “the
principle of majority voting” in the Council.22?

The 1990 Intergovernmental Conference (IGC), held by the European Council in
Dublin, was successful in delivering the Treaty on the European Union (TEU). It gave
contributed critically to the integration process. The Treaty on the European Union was
signed in December 1991, in Maastricht, The Netherlands, and is known as The Treaty
of Maastricht. TEU amended provisions relating to monetary union of TEC. The most
important aspect of the TEU was the establishment of the two pillars of the EU, namely
the “Common Foreign and Security Policy (CFSP)” and “Justice and Home Affairs”.
These two pillars carry out intergovernmental ways by unanimity. The Maastricht
Treaty entered into force on November 1993.230

In June 1993, the Copenhagen European Council established the Copenhagen
Criteria. The Copenhagen Criteria sets requirements for countries of Central and
Eastern Europe (CEECs) who wants to joint the European Union. During accession
process, the special Directorate General of the Commission entitled tasks to review and
monitor the progress of the candidate’s states in fulfilling such criteria.23! Those criteria
consists of : 232

a) Political Criterion : Stability of institutions guaranteeing democracy, the rule of
law, human rights and respect for and protection of minorities;

b) Economic Criterion : The existence of a functioning market economy as well as
the capacity to cope with competitive pressure and market forces within the
Union;

c) Legislative Criterion or Acquis Communautaire : The ability to take on the
obligations of membership including adherence to the aims of political, economic
& monetary union.

The amended TEU provides the European Council to set conditions of eligibility
for states candidates to become members of the EU and codified existing practice under
current “Copenhagen criteria”. Treaty of Lisbon inserting to the Treaty a provision
concerning “the right of a member state to withdraw from the Union, and sets out the
procedure that could be used to negotiate a withdrawal”.233

Treaty of Lisbon acknowledges member states’ right to withdraw from the Union
for the first time (Article 50, amended TEU). Member states have the right to decide
leave the Union “in accordance with its own constitutional requirements”. Member states

228 See Altomonte, Carlo., Nava, Mario., 2005, Op. Cit, p. 3.

229 See Altomonte, Carlo., Nava, Mario., 2005, Op. Cit, p. 4.

230 See Altomonte, Carlo., Nava, Mario., 2005, Op. Cit, p. 7.

231 See Altomonte, Carlo., Nava, Mario., 2005, Op. Cit,, pp. 96 - 97.

232 See Accession Criteria, available at R
http://ec.europa.eu/enlargement/enlargement_process/accession_process/criteria/ index_en.htm, last
accessed : 23 March 2011.

233 See House Of Lords, The Treaty of Lishon: an impact assessment, European Union Committee 10th Report of Session
2007-08, p. 18, available at : http://www.parliament.the-stationery
office.co.uk/pa/1d200708/1dselect/ldeucom/62/62.pdf, last accessed : 21 March 2011, p. 35
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concerned have to notifying the European Council about its intention to withdraw from
the Union. The withdrawal approval concluded on behalf of the Union’s by the Council,
based on a qualified majority vote. The consent of the European Parliament is needed
before decision made by the Council. The decision of withdrawal enter into force two
years after the notification of its intention to withdraw, except the European Council
and the member state in concerned agreed to extend the negotiation. Any withdrawing
state intending to apply for “re-admittance” must carry out the same mechanism as any
other acceding country did. 234

V.b. Market integration.

After the Second World War, some countries began “quasi-liberalisation”, where
they partially liberalised their trade (particularly goods) with certain partner countries.
Such policy led to the creation of what is now known as the Regional Integration
Agreements, or RIAs. One of the important Regional Integration Agreements is the EU.
Inherently, there are two instruments of agreement used to reduce trade barriers with
trade partners. These instruments are called the Free Trade Areas (FTA) Agreement
and Customs Union (CU) Agreement. In the FTA Agreement, the contracting parties
eliminate their trade barriers in the trade relationship with other contracting parties of
the agreement, but they still preserve their “independent restriction non-member
states”. While in the customs union the state parties are obliged to remove their trade
barriers to establish the internal market. The member states under the CU are subject
to Common Customs Tariff (CCT), implemented by the member states to all non-
member states. Therefore, the customs union is a Free Trade Area Agreement involving
the harmonisation of the participating countries’ trade policies.23> The TEC
accommodates the provisions established by the Common Commercial Policy (CCP)
allowing six founding member states of the EU to apply the CCT. The CCT entered into
force on 1 July 1968.236

The integration of the EU can be considered as “multinational integration”.
Moussis defines the “multinational integration” process as “the voluntary establishment
by the treaties, concluded between independent states, of common institutions and the
gradual development by them of common policies pursuing common goals and serving
common interests”. Borrowing the words of Jean Monnet that:237

“[...] the intellectual father of European integration, is union between individuals or

communities is not natural; it can only be the result of an intellectual process [...]

having as a starting point the observation of the need to change. Its driving force must

be common interest between individuals or communities|...]".

The common interest of the member states should be the foundation to establish
common policies in the multinational integration process. The common policies must
be established by common institutions in order to address common needs, to pursue
common goals and to serve interest. This is in line with Articles 2 and 3 of the TEU.238

There are four phases in the “continuously multinational integration process”
consisting of the customs union, common market, economic and monetary union and
political union. The customs union is the first phase of “multinational integration”
where it is placed as the fundamental foundation to develop further the integration

234 See Ibid,, p. 35.

235 See Altomonte, Carlo., Nava, Mario., 2005, Op. Cit, p. 35.

236 See Altomonte, Carlo., Nava, Mario., 2005, Op. Cit, p. 36.

237 See Moussis, Nicholas., 2005, Op. Cit, p. 9. See also An empirical approach to European multinational integration,
available at : http://www.europedia.moussis.eu/books/Book_2/2/1/1/02 /index.tkl?all=1&pos=6.

238 See Moussis, Nicholas., 2005, Op. Cit. p. 9.
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progress. In the customs union, contracting parties agree, by means of the treaty, to
remove any custom duties, charges having equivalent effect or quantitative restraints
on each other and to adopt an external “CCT and common foreign trade policy” in their
relations with third states. There are two important components in establishing the
customs union, that is, “intra-community trade and external trade relations” with non-
member states. Intra-community trade covers measures of abolition of customs
barriers, elimination of internal borders, veterinary and plant health legislation, and
customs cooperation. External trade relations with non-member countries includes
Common Customs Tariffs and a Community Customs Code.239

The second phase of the multinational integration process is the common market.
The common market is used synonymously with the single market and internal market.
The primary goal of the Treaty of Rome was to create a single European economic area
by means of a common market.240 The common market proposed to eliminate all the
barriers to intra-community trade with the aim of unifying the national markets into
one single market.24! The milestone of the EU common market was the creation of the
single market in 1992, which was preceded by the adoption of the Single European Act
in 1986.242 The Single European Act codified a number of major economic
preconditions for fair competition and long-term stability within the internal market. It
introduced a new article (Article 102a) into the EEC Treaty concerning EMU and co-
operation between member states.243 There are five important elements in the
establishment of the common market consisting of the free movement of goods, free
movement of workers, freedom of establishment, freedom of services movement, and
free movement of capital.

The advanced phase of the multinational integration process was Economic and
Monetary Union (EMU). The EMU in the EU started back in the 1970s when the original
six members of the EU failed to establish EMU. The failures were caused by internal (in
this regard the non-completion of a common market) and external (the collapse of the
international monetary system) factors.244 Therefore, the common monetary policy and
strong coordinated economic policies among member states was indispensable for
establishing EMU. EMU was introduced by the Treaty of Maastricht in 1991245, It sets
out convergent criteria (Maastricht Criteria) that must be fulfilled by member states
covering areas of inflation rates, government finance, exchange rates and long term
interest.24¢ The Treaty of Maastricht also introduced the single monetary policy based

239 See Moussis, Nicholas., 2005, Op. Cit. p. 63.

240 See Article 2 Treaty of Rome (TEC) : “[...] The Community shall have as its task, by establishing common market and
progressively approximately the economic policies of Member States, to promote throughout the Community a
harmonius development of economic activities, a continous and balanced expansion, an increase stability, an
accelerated relations between the States belonging to it [...]".

241 See Judgement of May 5 Gaston Schul, case 15/81, ECR 1982, p. 1409 ; Moussis, Nicholas., 2005, Op. Cit. pp. 75-76.

242 The Single European Act (SEA) was signed in 1986 and entry into force on 1 July 1987. In the words of the former
President of the Commission, Jacques Delors: “[...] The Single Act means, in a few words, the commitment of
implementing simultaneously the great market without frontiers, more economic and social cohesion, an
European research and technology policy, the strengthening of the European Monetary System, the beginning of
an European social area and significant actions in environment [...].”

243 See EMU Historical Documentation, available at :
http://ec.europa.eu/economy_finance/emu_history/history/part_a_1_b. htm, last accessed : 11 November 2011.

244 See Moussis, Nicholas., 2005, Op. Cit, pp. 103 - 106.

245 See Article 121(1) of the TEC.

246 “[.] a). Inflation rate must no more than 1.5 percentage points above the average rate of the three EU member states
with the lowest inflation over the previous year. b). A national budget deficit should at or below 3 percent of
gross domestic product (GDP). c). National public debt should not exceeding 60 percent of gross domestic
product. d). Long-term interest rates should be no more than two percentage points above the rate in the three
EU countries with the lowest inflation over the previous year. e). The national currency is required to enter the
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on a single currency managed by a single and independent central bank. EMU was
established to support the general economic policy of the union, relying on the open
market economy and free competition.24?

According to the Treaty of Maastricht (TEU) EMU should be achieved in three
stages.2*8 The first stage was the completion of liberalisation through capital movement
in 1990. The main goal of this stage was deeper convergence of economic policies and
closer cooperation between central banks, incorporating deeper reliability between
monetary practices in the framework of the European Monetary System (EMS). The
second stage of EMU began on the 1 January 1994 and was completed by 31 December
1998. During this stage, the TEU obliged each member state to avoid excessive public
deficits and initiate steps leading to independence of its central bank. The convergent
criteria were created in order to prepare the third stage of EMU. The third stage of EMU
started by 1 January 1999 with the application of the single monetary policy and the
single currency the Euro.249

The last phase of multinational integration is the establishment of political union.
[t includes justice and home affairs and common foreign and security policy as the main
component. The members states need to agree in order to establish common
institutions to implement common home and foreign policies. In addition, to monitor
such implementation a common institution is required. Therefore, the phase of political
union is the most difficult part of multinational integration since it requires heavy
transfers of national competence to the common institutions.250

The terms of “economic integration” interpreted into dynamic and static senses. In
dynamic sense it is defined as the process where economic borders between member
states gradually remove, or national discrimination between integration partners is
being eliminated. Its followed gradually by emerging separate national economic
entities into single larger entity. In static sense it is defined as situation in which
national components of a larger economic zone function together as one entity. 251
Economic intergration could bring some benefits, such as welfare, security, democracy
and adherence of human right. Economic welfare attained when the prosperity of
participating countries increased by eliminating inefficiencies and promoting
specialization of production and policymaking cooperation. 252 The free exchange of
goods promises a positive effect on the prosperity of all concerned. The consumers
would have more choice of goods with competitive prices and qualities. Free movement
of production factors permits optimum allocation of labour and capital. The market
enlargement favouring new production possibilities that generate more employments.
253 Economic integration can reduce tension between states to create peace and
stability of the region. Implementation of democracy values is necessary in governing
economic development. Human right safeguarded because its set out as the pre-
condition to participate in the economic integration. 25¢ Yet economic integration is not

Exchange Rate Mechanism II exchange rate mechanism two years prior to entry euro zone membership [...]".
See Moussis, Nicholas., 2005, Op. Cit, p. 108.

247 See Moussis, Nicholas., 2005, Op. Cit.,, p. 107.

248 See EMU Historical Documentation, available at :
http://ec.europa.eu/economy_finance/emu_history/history/part_a_1_c.htm, last accessed : 11 November 2011.

249 See Directives 90/142, O] L 78, 24.03.1990. See Moussis, Nicholas., 2005, Op. Cit,, p. 107.

250 See Moussis, Nicholas., 2005, Op. Cit,, p. 121-122.

251 See Molle, Willem., The Economics of European Integration : Theory, Practice, Policy, Fifth Edition, Ashgate Publishing
Limited, England, 2006, Op. Cit, p. 4.

252 See Molle, Willem., 2006, Op. Cit, p. 4.

253 See Molle, Willem., 2006, Op. Cit, p. 9.

254 See Molle, Willem., 2006, Op. Cit, p. 4.
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the ultimate goals, but an instrument to attain higher objective economic and
politicalinterest. 255

Market integration defined as a situation where the flows of the products,
services, and factors between countries on the same terms and conditions as within
countries. The market integration led into the creation of “single market” where the
price of the goods traded between the states members has the same price with the
domestic one.256 Internal market is one of the major elements in the economic
integrations. Internal market is gradual elimination of economic borders between
independent states in order to establish to “single entity of economic”. 257

It is important to ensure Union’s common policies are not injuring the national
interest of the member states. 258 Any independent states that intended to joint the
Union have to accept and conform (acquis communitaires) all of the criteria and
procedures laid down by the “union”. Members states must deemed common policies
developed based on the common interest of the group. The common policies supposed
promote both political and economic integration of member states.259

VI. The EU external policies of international trade and development in respect of
GSP.

The Treaty on the Functioning of the European Union (TFEU) is considered as the
“implementation part” in order to carry out the Union’s functions.26® The TFEU
comprises categories and areas of competences. Exclusive competences are defined as
decision-making responsibility in particular policy fields. It covers exclusive, shared,
and supportive competences.26! Treaty of Lisbon endeavoured codification of
competences distributed between the Union and member states.262 The exclusive
competences of the Union in the area of the CCP are clearly governed under Article 2 B
of the Treaty of Lisbon (Article 3 Paragraph 1 (e) of the TFEU). It codifies the EC] case
law263, where member states do not have the power to enter into international
agreements or legislate on matters of CCP.264

Before the Treaty of Lisbon entered into force exclusive competences of the EU
included in the Part One-Title I (Categories and Areas of Union Competence) of the
TFEU. Thus, it is amended by Article 2 B of the Treaty of Lisbon. The CCP is included
under EU exclusive competences, which elaborated as follows:

1. The Union shall have exclusive competence in the following areas:
a) customs union;
b) the establishing of the competition rules necessary for the functioning of the
internal market;

255 See Molle, Willem., 2006, Op. Cit, p. 4.

256 See Altomonte, Carlo., Nava, Mario., 2005, Op. Cit, p. 36.

257 See Molle, Willem., 2006, Op. Cit, p. 4.

258 See Moussis, Nicholas., 2005, Op. Cit, p. 38.

259 See Moussis, Nicholas., 2005, Op. Cit, p. 8-9.

260 See House Of Lords, The Treaty of Lishon: an impact assessment, European Union Committee 10th Report of Session
2007-08, p- 18, available at : http://www.parliament.the-stationery
office.co.uk/pa/1d200708/1dselect/ldeucom/62/62.pdf, last accessed : 21 March 2011.

261 See Ibid.

262 See Ibid.

263 See F van den Berghe, The EC's Common Commercial Policy Revisited: What does Lisbon Add?, Global Trade and
Customs Journal 4, 275, 279, 2009; D Leczykiewicz, Common Commercial Policy: The Expanding Competence of
the European Union in the Area of International Trade, German Law Journal 6, 1673, 1674, 2005 ; Krajewski,
Markus., The  Reform of  the Common Commercial  Policy, p. 11, available at:
http://www.europarl.europa.eu/document/activities/cont/201012/20101207ATT07788/20101207ATT0778
8EN.pdf, last accessed : 3 April 2011.

264 See Opinion 1/75 Local Costs [1975] ECR 1355, at 1363-1364 ; Krajewski, Markus,, Op. Cit., p. 11.
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c) monetary policy for the Member States whose currency is the euro;

d) the conservation of marine biological resources under the common fisheries
policy;

e) common commercial policy.

2. The Union shall also have exclusive competence for the conclusion of an
international agreement when its conclusion is provided for in a legislative act of
the Union or is necessary to enable the Union to exercise its internal competence,
or insofar as its conclusion may affect common rules or alter their scope.

In the customs union, member states are obliged to adopt CCT respecting their
relations with all non-members states or third countries. It is stipulated in the Article
28 of TFEU (ex Article 23 TEC) as follows:

1. The Union shall comprise a customs union which shall cover all trade in goods
and which shall involve the prohibition between member States of customs duties
on imports and exports and of all charges having equivalent effect, and the
adoption of a common customs tariff in their relations with third countries.

2. The provisions of Article 30 and of Chapter 2 of this Title shall apply to products
originating in member States and to products coming from third countries which
are in free circulation in member States.

Article 29 of TFEU (ex Article 24 TEC) regulates import formalities of customs
duties or charges that has to be complied by the third countries for the purposes of free
circulation within member states market. Yet such kind of customs duties or charges
only imposed to the third countries that have not benefitted from a total or partial
drawback of such duties or charges.

“[...]JProducts coming from a third country, shall be considered to be in free

circulation in a member state, if the import formalities have been complied with and

any customs duties or charges having equivalent effect which are payable have been

levied in that member state, and if they have not benefited from a total or partial

drawback of such duties or charges [...]”

TFEU accommodates provisions related to customs union. For instance, Article 30
(ex Article 25 TEC), Article 31 (ex Article 26 TEC), and Article 32 (ex Article 27 TEC)
where these articles substantially are not being changed or modified in the Treaty of
Lisbon. In the custom union “customs duties on imports and exports” between member
states are removed. Moreover, it is also applied prohibitions of “charges have equivalent
effect” and “customs duties of a fiscal nature”, which regulated by Article 30 of TFEU:

“[...] Customs duties on imports and exports and charges having equivalent effect

shall be prohibited between member states. This prohibition shall also apply to

customs duties of a fiscal nature [...]”

As governed by Article 31 TFEU, the CCT proposed by the Commission would
need to be approved by the Council. While Article 32 paragraph (a) of TFEU, stipulated
that the Commission given task to promote trade between member states and third
countries. The EU GSP established under “the umbrella” of the CCP provisions. Before
Treaty of Lisbon came into effect, CCP regulated under Article 207 of TFEU (ex Article
133 of TEC). This article amended by Article 188C of the Treaty of Lisbon. It is
comprised six sub-articles (paragraph), as follows:

1. The common commercial policy shall be based on uniform principles, particularly
with regard to changes in tariff rates, the conclusion of tariff and trade
agreements relating to trade in goods and services, and the commercial aspects of
intellectual property, foreign direct investment, the achievement of uniformity in
measures of liberalization, export policy and measures to protect trade such as
those to be taken in the event of dumping or subsidies. The common commercial
policy shall be conducted in the context of the principles and objectives of the
Union's external action.
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2. The European Parliament and the Council, acting by means of regulations in
accordance with the ordinary legislative procedure, shall adopt the measures
defining the framework for implementing the common commercial policy.

3. Where agreements with one or more third countries or international
organizations need to be negotiated and concluded, Article 188 N shall apply,
subject to the special provisions of this Article. The Commission shall make
recommendations to the Council, which shall authorise it to open the necessary
negotiations. The Council and the Commission shall be responsible for ensuring
that the agreements negotiated are compatible with internal Union policies and
rules.

The Commission shall conduct these negotiations in consultation with a special

committee appointed by the Council to assist the Commission in this task and

within the framework of such directives as the Council may issue to it. The

Commission shall report regularly to the special committee and to the European

Parliament on the progress of negotiations.

4. For the negotiation and conclusion of the agreements referred to in paragraph 3,
the Council shall act by a qualified majority.

For the negotiation and conclusion of agreements in the fields of trade in services

and the commercial aspects of intellectual property, as well as foreign direct

investment, the Council shall act unanimously where such agreements include

provisions for which unanimity is required for the adoption of internal rules.

The Council shall also act unanimously for the negotiation and conclusion of

agreements:

a) in the field of trade in cultural and audiovisual services, where these
agreements risk prejudicing the Union's cultural and linguistic diversity;

b) in the field of trade in social, education and health services, where these
agreements risk seriously disturbing the national organization of such
services and prejudicing the responsibility of Member States to deliver them.

5. The negotiation and conclusion of international agreements in the field of
transport shall be subject to Title V of Part Three and to Article 188 N.

6. The exercise of the competences conferred by this Article in the field of the
common commercial policy shall not affect the delimitation of competences
between the Union and the Member States, and shall not lead to harmonization of
legislative or regulatory provisions of the Member States insofar as the Treaties
exclude such harmonization.’

The qualified majority in the CCP was introduced for the first time by the Treaty
of Amsterdam and has been maintained under the current treaty. With respect to
negotiation and conclusion of the agreements in the area of the CCP with one or more
third countries, the Council act was based on the qualified majority except in certain
areas determined by the treaty to act unanimity. The application of the qualified
majority considered enhancing the efficiency of passing legislation more easily. As
argued by Duff, “the new Treaty will much enhance the Union’s capacity to act by
increasing the efficiency and effectiveness of the institutions and decision-making
mechanisms”. Neil O’Brien also argues that the qualified majority as the new voting
system “makes it considerably easier to pass legislation”.265

The crucial improvement of the Treaty of Lisbon is the significant increase of
European Parliament roles in the area of the CCP.266 Treaty of Lisbon Paragraph 2

265 See House Of Lords, The Treaty of Lisbon: an impact assessment, European Union Committee 10th Report of Session
2007-08, p- 54, available at: http://www.parliament.the-stationery
office.co.uk/pa/1d200708/1dselect/ldeucom/62/62.pdf, last accessed : 21 March 2011.

266 See S Woolcock, The potential impact of the Lisbon Treaty on European Union External Trade Policy, SIEPS European
Policy Analysis 8-2008, p. 1; Krajewski, Markus., Op. Cit., p. 26.
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Article 188C clearly stipulates the European Parliament's functioned as a “co-legislator
(co-decision mechanism)” relating to the implementation of agreements and the
adoption of internal autonomous trade policy measures.2¢7 Therefore, the European
Parliament also has the right to make amendments and veto power in internal
measures. The European Parliament is supposed to play an active role in external trade
policies.268 The European Parliament’s approval is also required for the conclusion of
all international agreements in respect of the CCP.26% In this regard, Duff considers that,
“the new Treaty will much enhance the Union’s capacity to act by increasing the efficiency
and effectiveness of the institutions and decision-making mechanisms”.27° Co-decision
procedures are governed by Article 294 of the TFEU and contain the principle of parity
and the means that neither institution (European Parliament nor Council) may adopt
legislation without the other's assent.27!
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267 See M Cremona, A Constitutional Basis for Effective External Action? An Assessment of the Provisions on EU External
Action in the Constitutional Treaty, EUl Working Papers LAW No. 2006/30, p. 31; Krajewski, Markus., Op. Cit, p.
26.

268 See Krajewski, Markus., Op. Cit, p. 26.

269 See Paragraph 2 Article 188C Treaty of Lisbon. J-M Grave, The Impact of the Lisbon Treaty on Customs Matters: A Legal
Analysis, Global Trade and Customs Journal 108, 2010; ] Wouters, D Coppens and B De Meester, External
Relations after the Lisbon Treaty, in S Griller and ] Ziller (eds), The Lishon Treaty - EU Constitutionalism without a
Constitutional Treaty? (2008), 185; M Cremona, Op. Cit, p. 15 ; Krajewski, Markus., Op. Cit., p. 28.

270 See House Of Lords, The Treaty of Lisbon: an impact assessment, European Union Committee 10th Report of Session

2007-08, p- 54, available at : http://www.parliament.the-stationery
office.co.uk/pa/1d200708/1dselect/ldeucom/62/62.pdf, last accessed : 21 March 2011.
n See The Co-Decision or Ordinary Legislative Procedure, available at

http://ec.europa.eu/codecision/procedure/index_en.htm, last accessed : 9 August 2011.
272 Cited from the Co-Decision or Ordinary Legislative Procedure, available at
http://ec.europa.eu/codecision/stepbystep/ diagram_en.htm, last accessed : 9 August 2011.
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The last sentence of Paragraph 1 article 188C of the Treaty of Lisbon implied the
Principle of Consistency that should be applied in the CCP.273 It is pursuant with Article
188 A Treaty of Lisbon (Article 205 of TFUE) that stipulates :

“The Union's action on the international scene, pursuant to this Part, shall be guided

by the principles, pursue the objectives and be conducted in accordance with the

general provisions laid down in Chapter 1 of Title V of the Treaty on European

Union.”

It is clearly stated that all of Union external action must conform to the principles
written in the Chapter 1 of Title V of the Treaty on European Union. The TFEU also
provide chapter related to the development cooperation with the third countries
addressed for poverty reduction and eradication.

“[...] Union policy in the field of development cooperation shall be conducted within

the framework of the principles and objectives of the Union's external action. The

Union's development cooperation policy and that of the Member States complement

and reinforce each other. Union development cooperation policy shall have as its

primary objective the reduction and, in the long term, the eradication of poverty.

The Union shall take account of the objectives of development cooperation in the

policies that it implements which are likely to affect developing countries [...]”.274

Therefore, in the framework of development cooperation the Unions have to
design policy favouring developing countries reducing and eradicating poverty,
wherein it has been implemented through establishing GSP Scheme.275

VII. Common Commercial Policy under the Treaty of Lisbon.

The EU is the biggest “trading bloc” and the second biggest importer of goods in
the world. In 2006, the EU had 18.1 % of world imports in goods.2’¢ The
implementation of the CCP had to rely on uniform principles. During the 1960s and
1970s the CCP mainly consisted of the CCT and other border measures. After the
Second World War, tariffs served as the main instrument of trade protection.27”

According to Krajewski, the EU CCP has two layers of principles and objectives,
namely inner and outer layers. The specific trade policy objectives are contained in
Article 206 of the TFEU (Article 188B Treaty of Lisbon), which is also considered an
inner layer. The outer layer is reflected in Article 205 of the TFEU and Article 21 of the
TEU (Article 10 A of the Treaty of Lisbon), where the CCP must comply with the general
objectives and principles of the Union's external policy.2’8 The inner layer is addressed
to establish harmonious development of world trade, and progressive elimination of
barriers to trade. While the outer layer is aimed to facilitate trade liberalisation.279
Therefore, Article 206 of the TFEU is pursuant to the objectives of the world trading
system.280

273 See Balan, George-Dian.,, The Common Commercial Policy Under The Treaty of Lisbon : Re-thinking the European
Constitution in an Enlarged European Union, Advanced Issues of European Law, Jean Monnet seminar, 6th
session, 20-27 April 2008, Dubrovnik, p- 3, available at
http://www.pravo.hr/_download/repository/GDB_]JM_CCP.pdf, last accessed : 21 March 2011.

274 See Article 188 D of the Treaty of Lisbon (Article 208 TFEU/ex Article 177 TEC).

275 See Balan, George-Dian., 2008, Op. Cit., p. 3.

276 See Conconi, Paola, The EU Common Commercial Policy and Global/Regional Trade Regulation, available at :
http://www.ecares.org/ecare/personal /conconi$/web/EUtrade.pdf, last accessed : 23 March 2011.

277 See Conconi, Paola.

278 See Krajewski, Markus., Op. Cit., p. 4.

279 See A Dimopoulos, The Effects of the Lisbon Treaty on the Principles and Objectives of the Common Commercial Policy,
EFARev 15, 155-157, 2010; Krajewski, Markus., Op. Cit., p. 4.

280 See Krajewski, Markus., Op. Cit., pp. 4-5.
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The CCP considered as the most dynamic area of EU external policies. It is
covering new development in the area of international trade such as intellectual
property rights. Common policy is the “heart” of the multilateral integration process.
Common policy established from intensive negotiations among the member states of
the Union. In order to be accepted by all member states, the common policies should
satisfy or at least, not injuring the national interests of the member states. For that
reason the governments of member states must took apart in the decision making
process. Theirs involvement carried out direct or indirect. Decision on the essential
common policies needs transfers of national law sovereignty to supranational
sovereignty.28! Therefore, the member states national policy that falling under CCP
must conform to the common policy. In the regard to the CCP European Court of Justice
(ECJ) elaborate in the Opinion 1/75,, Understanding on a Local Cost Standard (1975) ECR
1355282, as follows?283 :

“[...] It cannot therefore be accepted that, in a field such as that governed by the

understanding in question, which is covered by export policy and more generally by

the common commercial policy, the Member States should exercise a power

concurrent to that of the Community, in the Community sphere and in the

international sphere. The provisions of Articles 113 and 114 concerning the
conditions under which, according to the Treaty, agreements on commercial policy

must be concluded show clearly that the exercise of concurrent powers by the

Member States and the Community in this matter is impossible [...]"

The court considers CCP (Article 133 TEC) serving the operation of common
market and safeguarding common interests of the Union’s.28¢ In brief, the Court’s
analysis in the Opinion 1/75 contained various arguments to support the exclusive
nature of the Union’s trade policy powers. The Court’s argues that defending the
Union’s common interests requires exclusivity. Trade policy is essential element of
economic interest. It would be very difficult to establish common policy if the member
states are allowed to pursue their own trade interest.285

The EU GSP was established under Article 133 TEC that was amended by Article
207 of the TFEU, subsequently it was amended by the Treaty of Lisbon by Article 188
C.286 EU external actions were accommodated in TEU and/or of the TFEU. External
actions covering areas of Common Foreign and Security Policy (CFSP), Common
Security and Defence Policy (CSDP), CCP, development cooperation and economic,
financial, and technical cooperation with third countries.28” With respect to the
conception of trade liberalisation, the Opinion 1/78 stated that the Treaty nevertheless
did not form barriers to the Union to develop a commercial policy that aimed to

281 See Moussis, Nicholas., 2005, Op. Cit., p. 38.

282 See Opinion 1/1975 concerned a draft “Understanding on a Local Standard” which had been drawn up under the
auspices of the OECD. This understanding concerned export credits. The participating government essentially
agreed not to finance or covers credit, in respect of local costs related to export transactions (in effect, payment
of the purchase price), for more than 100 percent of the value of the goods and services exported. The
Commission asked whether the Union had the power to conclude the “Understanding” and, if so, whether that
power was exclusive. Thus phrased, the question identified the two vital components in EU external powers
calims: the scope of those powers and whether or not they are exclusive of the powers of member states. (A
Dashwood and C Hillion, “Introduction”, in A Dashwood and C Hillion (eds), The General Law of E.C. External
Relations, Sweet & Maxwell, 2000), pp.v-vi; Eeckhout, Piet., External Relations of the European Union : Legal and
Constitutional Foundations, Oxford University Press Inc., New York, 2004, p. 12.

283 See Balan, George-Dian., 2008, Op. Cit,, p. 1.

284 See Eeckhout, Piet., 2004, Op. Cit,, p. 13.

285 See Eeckhout, Piet., 2004, Op. Cit.,, p. 14.

286 See The EU and the Generalised System of Preferences, available at
http://europedia.moussis.eu/books/Book_2/7/24/05/index.tkl?all=1&pos=349, last accessed : 4 April 2011

287 See Balan, George-Dian., 2008, Op. Cit., p. 2.
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regulate the world market for certain products rather than at mere trade liberalisation.
Therefore, the CCP measures must take into account the national interest of member
states. It might have been thought that at the time of the Treaty drafting the trade
liberalisation was the main idea.288 The establishment of the CCP is very important to
secure the common market (internal market) from trade deflection and distortions of
competition that potentially occur in trade liberalisation.

Common policy is needed to regulate and protect the common market from fraud
and abuse. To implement common policy it requires common institutions that have
supranational authority. Such supranational authority must have exclusive competency
to ensure the common policies “implemented” properly. 289

The Commission has plays crucial roles in the implementation of the CCP. The
Commission authorized to propose new trade initiatives, managing tariffs and other
trade policy instruments, and conducting trade negotiations.2%0 In the field of trade
negotiations, the Commission has responsibility to ensure the agreements that
negotiated comply with internal policies and rules of the Union.291 The Opinion 1/78
interprets Article 133 of the TEC, which empowered the Union to formulate a
commercial policy based on uniform principles. In addition, the Opinion 1/75 explained
to the link between the unity of the common market (now internal market) and a
uniform CCP. 292

According to Opinion 1/78, Article 133 TEC is the “adequate” legal basis for the
GSP adoption.293 The modern commercial policy needs to provide trade measures that
facilitate achievement of development goals. Therefore, the Court considered
development goals as an integral part of modern commercial policy. The reform of EU
GSP system is reflecting of a new concept of international trade relations where
sustainable development placed as the main goal.294

The Commission authorized to represent the EU and its member states in
international organizations, such as WTO. In international trade negotiations, the EU
member states is represented under “single voice”. The EU member states entitled
rights to attend WTO meetings, however, only the European Commission that has
competency to represents the entire of EU.295

Union’s single voice on CCP increases its political bargaining in the international
trade negotiation.2% The CCP covering areas trade in goods and services297, commercial

288 See Eeckhout, Piet, 2004, Op. Cit.,, p. 17.

289 See Molle, Willem., 2006, Op. Cit., p. 10.

290 See Conconi, Paola.

291 See Paragraph 3 Article 188C of the Treaty of Lisbon.

292 See Eeckhout, Piet, 2004, Op. Cit,, p. 17.

293 See Case 45/86 Commission v. Council (1987) ECR 1493, Eeckhout, Piet, 2004, Op. Cit., p. 18.

294 See Cf] Raux, Politique de cooperation au developpement et politique commerciale commune, in M Maresceau (ed), The
European Community’s Commercial Policy after 1992: The Legal Dimension (Martinus Nijhoff, 1993) 157-95 ;
Eeckhout, Piet, 2004, Op. Cit., p. 18.

295 See Conconi, Paola.

296 See Balan, George-Dian., 2008, Op. Cit., p. 12.

297 See Meinhard Hilf, The ECJ's Opinion 1/94 on the WTO : No Surprise, but Wise?, 6 EJ1L (1995) 245-259, available at :
http://www.ejil.org/pdfs/6/1/1293.pdf. See also Eeckhout, Piet, 2004, Op. Cit, p. 26. “[...] The opinion 1/94
was given upon the request, on the 6 April 1994, which submitted by the Commission to the Court. In their
request the Commission asked whether the Community (Union) had exclusive competence to conclude the WTO
Agreement, on the basis of (current) article 133 EC on its own, or in combination with implied powers pursuant
to article (current) 95 and 308 EC Treaty. The Commission requested the EC] under the procedure of Article
228(6) ECT2 to confirm the exclusive competence of the EC to conclude the WTO Agreement, which had been
negotiated within the framework of the Uruguay Round [...]”

The EC]J ruled on 15 November 1994 :
1. The Community has sole competence, pursuant to Article 113 of the EC Treaty to conclude the multilateral
agreement on trade in goods.
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aspects of intellectual property and foreign direct investment. The ECJ Opinion 1/94.
rules that all the WTO agreements on trade in goods fall under the Union’s commercial
policy competence.2%8

The EC] Opinion 1/75 stated the Union’s competence in trade matters has
“exclusive” characteristic. The Union’s competences are covering adoption of essential
rules on external trade and governs regime for export and import. The application of
uniformity principle designed to operate internal market and create single market
under custom unions. Yet export-import regime contains provisions allowing member
states to adopt measures on non-economic reasons??® such as public safety, public
policy and public health.300

TEU introduced co-decision procedure that provide the “equal and joint
responsibility” exercise by the European Council and the European Parliament. Treaty
of Lisbon constitutes significant increase of co-decision procedure, its covering forty
new policy areas3?l. Under the article 188 C paragraph 2 of the Treaty of Lisbon, the
European Parliament has given the important role in the decision making of EU CCP, its
called as “ordinary legislative procedure”3%2 It enhanced the function of the European
Parliament in the legislative mechanism.

Traditionally, CCP encompass international policy dimension. The Article 188C of
the Treaty of Lisbon (Article 207 of the TFEU) contains external and internal
competence. The external competence regulates under paragraph 3 Article 188C of the
Treaty of Lisbon. While, the internal competence regulates under paragraph 2 Article
188C of the Treaty of Lisbon, concerning implementation of CCP by “ordinary legislative
procedure” or “co-decision mechanism”. 303

According to Krajewski, “the classical trade policy objectives” conceived in the
Articles 3(5) and 21 of the TEU. The objective of “free and fair” trade accommodated in
the article 3(5) of TFEU. Article 21 of the TFEU designed to promote liberalization
under the framework of multilateral trading system. Article 21 of the TFEU, elaborated
inter alia- as the means to integrate all countries into the world economy by “the
progressive elimination of restrictions on international trade”3% The CCP Union should
also consider non-economic policy objectives, such as human rights, equality and

2. The Community and its Member States are jointly competent to conclude GATS.
3. The Community and its Member States are jointly competent to conclude TRIPS.

298 See Eeckhout, Piet, 2004, Op. Cit., pp. 26-27.

299 See General exception under Article XX GATT. See also Case 41/76 Donckerwolcke v. Procureur de la Republique
(1976) ECR 1921 : The EC] stated that “[...] measures of commercial policy of a national character were
permissible after the end of transitional period only virtue of a specific authorization by the Community”.
Borrowing words from Eeckhout that the Court decision created authority for the Union to permit the member
states to adopt certain commercial policy measures that derogate from the principle of uniformity [...]".

300 See Eeckhout, Piet, 2004, Op. Cit., pp. 349-352.

301 “[...] Ordinary Legislative Procedure under Treaty of Lisbon covered provisions in the Title V of the TFEU such as area
of Freedom, Security and Justice: border controls, legal immigration, judicial cooperation in civil matters with
cross-border implications, judicial cooperation in criminal matters and police cooperation. While, in the area of
market organisations, it has covered the Common Agricultural and Fisheries Policies (CAP and CFP), the
common commercial policy, intellectual property rights and measures necessary for the use of the euro as the
single currency [...]". See Joint Study, The Treaty of Lisbon: A Second Look at the Institutional Innovations, ]omt

CEPS, EGMONT and EPC Study, September, 2010, available at
http://www.epc.eu/documents/uploads/pub_1150_epc_egmont_ceps_-_treaty_of lisbon.pdf, last accessed : 26
March 2011.

302 See Joint Study, The Treaty of Lisbon: A Second Look at the Institutional Innovations, Joint CEPS, EGMONT and EPC
Study, September, 2010, pp- 40-41, available at
http://www.epc.eu/documents/uploads/pub_1150_epc_egmont_ceps_-_treaty_of lisbon.pdf, last accessed : 26
March 2011.

303 See Krajewski, Markus., Op. Cit, p.12.
304 See Krajewski, Markus., Op. Cit, p. 8.
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solidarity, sustainable development and the preservation and improvement of the
quality of the environment, instead of liberalization of trade.305 Thus, Articles 205 and
207(1) of the TFEU, require CCP to comply with these objectives not only focussing on
the reduction of barriers to trade.306

VIII. The driving force of the New Comitology to improve EU external trade
governance within the framework of the Generalised System of Preferences.
Based on the ideas of Jean Monnet, the High Authority of the former ECSC
(European Coal and Steel Community) had to be a permanent international secretariat
of experts, working for the common good. This was in line with the so-called
“technocratic approach” to policy-making, where government action follows the advice
(and sometimes decision-making) of experts and technocrats. Therefore, the
Commission should also be composed of independent experts in order to propose
solutions to policy problems, to negotiate deals, to act as the “engine” of European
integration, and to be the “guardian” of common European interest. From the very
beginning, the Commission has been designed as a central decision- and policy-making
institution with a multitude of tasks. Thus, the role of the Commission has become
more crucial as an “executive institution” when dealing with the implementation of
legislation and delegated rule making. As mandated by the treaties, the Commission
also has a prominent role in external economic relations. Specifically, the Commission
has the responsibility to prepare the Union budget, which is needed to implement
Union regulations. The scope of direct administration carried out by the Commission is
very limited. Therefore, service delivery and implementation of regulations depends
largely on the national administrations of member states. The current Comitology was
born from EU praxis, it was then formally recognised and disciplined by EU law, and
finally - after the Lisbon Treaty - it was evolved to enhance the implementation of
legislative acts. There are four procedures in the old Comitology discipline that consist
of the advisory procedure, management procedure, regulatory procedure, and
regulatory procedure with scrutiny. While the new Comitology has been simplified into
two procedures, namely the advisory procedure and examination procedure. The
regulatory procedure with scrutiny has been replaced by a delegated acts process. The
new examination procedure combines the management procedure and regulatory
procedure. In the implementation measures of the GSP scheme, the Commission should
be assisted by a Generalised Preferences Committee. The main task of the Generalised
Preferences Committee is to examine any matter relating to the implementation of GSP
regulation, raised by the Commission or at the request of a member state. The
Generalised Preferences Committee also has the task of assessing the effects of the
current GSP scheme. Generally, the Comitology procedures that apply to GSP matters
are linked to technical issues. The implementation measures of the current GSP
regulation are based on the old Comitology decision, while the new Comitology
Regulation applies to the new and upcoming GSP regulation. In this paper, we would
like to examine the “driving force of the New Comitology to improve EU external trade
governance within the framework of the Generalised System of Preferences”.

305 See Dimopoulos., 2010, Op. Cit,, p. 169; Krajewski, Markus,, p. 8.
306 See Dimopoulos., 2010, Loc. Cit, p.162; Krajewski, Markus,, Loc. Cit, p. 8.
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VIll.a. Executive power in the European Union.

The legal origin of the EU derives from the exceptions of the GATT principles,
prominently the MFN Principle. These exceptions create possibilities to establish a free
trade agreement or customs union based on a preferential trade agreement among its
members. The EU choose to form a customs union as its embryo to develop the
skeleton of the Union. The EU is characterised as the distinguished international
organisation or sui generis. The uniqueness of the EU system has evolved over the years
particularly as an autonomous and new “executive order”. Concerning the legal nature of
the EU, in 1962, the European Court of Justice set up a decision considering the EU as “a
new legal order of international law for the benefit of which the states have limited their
sovereign rights”.307

The European Commission is considered as a “novelty and idiosyncratic” executive
nucleus of the EU, even though there are particular organs that also “attribute” an
executive function.308 The Commission extraordinarily portrays essential executive
tasks in the political system of the Union. The Commission has been given the task to
initiate legislations, thus, it becomes the “agenda setter” within the EU framework. In
the area of trade and development policy, especially related to the GSP, the
Commission’s task includes conducting public consultation, publishing a working
paper, and drafting a proposal for the next scheme of the GSP proposal. In addition, the
Commission also publishes a green paper, which is described as a discussion document
aimed to stimulate debate and launch the process of consultation, at a European level
and on a particular topic. The green paper generally provides a wide range of ideas. The
green paper3® is used as a tool to invite interested individuals or organisations to
contribute views and information. The white paper31? is issued as the follow up of the
green paper. It functions as a vehicle to develop the proposal into legislation.

The role of the Commission becomes more crucial as an “executive institution”
when dealing with the implementation of legislation and delegated rule making.311 As
mandated by the treaties, the Commission has a prominent role in external economic
relations. Specifically, the Commission has the responsibility to design the Union
budget in order to implement Union regulations.312 In the GSP proposal, the
Commission has estimated the budget affecting EU revenues.313

According to Peterson, “the European Commission is one of the most unusual
administrations ever created. It was born as a body that would perform both mundane
administrative and overtly political tasks. It has always found it difficult to perform then
simultaneously and well”314 In the context of its executive function, the Commission is
not “business service delivery”, which has been distinguished from national

307 See Curtin, Deirdre., Executive Power of the European Union : Law, Practices, and the Living Constitution, Volume
XI1/4, Oxford University Press, 2009, p. 33.

308 See Curtin, Deirdre., 2009, Op. Cit,, p. 29.

309 See Green Paper of the European Union, available at : http://europa.eu/documentation/official-docs/green-
papers/index_en.htm.

310 See White Paper of the European Union, available at : http://europa.eu/documentation/official-docs/white-
papers/index_en.htm.

311 See Curtin, Deirdre., 2009, Op. Cit, p. 91.

312 See Curtin, Deirdre., 2009, Loc. Cit,, p. 91.

313 See Legislative Financial Statement For Proposals Having A Budgetary Impact Exclusively Limited To The Revenue
Side, European Commission, Proposal for a Regulation Of The European Parliament And Of The Council applying
a scheme of generalised tariff preferences, {SEC(2011) 536 final},{SEC(2011) 537 final}, Brussels, 10.5.2011,
COM(2011) 241 final, 2011/0117 (cob), available
http://trade.ec.europa.eu/doclib/docs/2011/may/tradoc_147893.pdf, last accessed : 12 May 2011.

314 See ] Peterson (1999), The Santer era : The European Commission in normative, historical and theoretical perspective,
Journal of European Public Policy, 6/1, pp 46-65, p. 60. Curtin, Deirdre., 2009, Op. Cit., p. 91.
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administration. The scope of direct administration carried out by the Commission is
very limited. For example in the area of competition policy, there is more focus on
policymaking and regulation. Therefore, service delivery and implementation of
regulation extremely depend on the national administrations of member states.315

The development of the Commission’s tasks has influenced its autonomous
powers where it “cannot readily be regarded as involving a delegated function from the
member states subject to control mechanisms”316 In the implementation regulations of
common policies, the Commission is controlled by the member states by means of
“certain procedures”. The control mechanisms are also considered as one of the reasons
for the creation of the Comitology procedures. Autonomous power is an intrinsic part
of the distinctive Union method of adopting decisions at Union Level.317

Along with Union development, powers are shared across several (governance)
levels with their own rule making authority, thus causing “fragmented authority”. This
creates overlapping and conflicting powers between the authorities in the Union.318
Mansfield defines executive power as literally meaning “a power that is not autonomous
but that is exercised on behalf of someone else or something else, for instance the people
or the law”319 Curtin further describes that, “the executive is considered as the
subordinate to the will of others, for instance the legislatures, and ultimately the people”.
Therefore, the executive is an agent given executive power by the people in a
democratic political system.320

Executive power in the Union is considered as the “delegation form”. In this
regard, Curtin defines delegation as “involving an actor, called a principal, relying on
another actor, called an agent, to act on the principal’s behalf”. The process of EU
integration is understood as a series of vertical delegations of powers from the political
member states to the Commission as a supranational (administrative executive
actor).32t Therefore, Curtin notes that, “on a principal, agent reading, a seemingly
supranational actor such as the Commission is constructed as being in fact driven by the
political will of member states in a dependent relationship”.322

In the American legal perspective, the power exercised at the EU level is
characterised as non-political (non-majoritarian) and with administrative
characteristics. In this regard, the Union member states, as the political principals, limit
the normative autonomy of their “agents”, the institutions of the EU, to the
administrative level.323 The Commission is considered as the agent of the member
states to carry out tasks that are limited to the administrative level.

In the perspective of the “delegation relationship principle”, policymaking powers
and executive functions are carried out on a conjecture of separation rather than

315 See Curtin, Deirdre., 2009, Op. Cit,, p. 91.

316 See Curtin, Deirdre., 2009, Op. Cit., pp. 91-92.

317 See Curtin, Deirdre., 2009, Op. Cit, p. 92. “[...] Such powers given based on the Commission’s exclusive right on
legislation initiative, the budgetary powers of the Council of Ministers (and progressively those of the European
Parliament), implementation by the Commission (and the Member States), as well as the adjudicatory role of the
Court of Justice [...]".

318 See Curtin, Deirdre., 2009, Op. Cit,, p. 33.

319 See HC Mansfield (1989), Taming the prince : The ambivalence of modern executive power, The Free Press, p xxvii.
Curtin, Deirdre., 2009, Op. Cit, p. 35.

320 See Curtin, Deirdre., 2009, Op. Cit,, p. 35.

321 See Further M. Pollack, The Engine of European Integration: Delegation, agency and agenda-setting in the EU, Oxford
University Press, Oxford, 2003. See Curtin, Deirdre., 2009, Op. Cit, p. 36.

322 See A Moravcsik, Preferences and Power in the European Community: A liberal intergovernmental approach, Journal of
Common Market Studies, 31/4, 1993, pp. 473-524. See Curtin, Deirdre., 2009, Op. Cit, p. 36.

323 See PL Lindseth, Democratic legitimacy and the administrative character of supranationalism: The example of the
European Community, Columbia L rev, 99/3, 1999, pp 628-739. See Curtin, Deirdre., 2009, Op. Cit, p. 37.
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“complementarity” of politics and administration. In this regard, administrative power
is separated from executive power in the political sense and is subordinate to it.324

According to Rutgers, the Europeans are likely to employ politics and
administration as an internal subdivision of the executive.325 In the European
perspective, the executive has two powers. First, political power is regarded as the
leadership of society through the proposal of policy and legislation (agenda setting and
the initiative and adoption of measures). Second, administrative power, is functioned in
the implementation of law, distribution of public revenues, and passing of secondary
and tertiary rules and regulations.326

Another scholar argues that political and administrative bureaucracy can be
combined together. Joerges states that “the oxymoron political administration refers to
the tension between the adoption and the implementation of the purely technical
decisions based on expertise (administration) and decisions involving the balancing of
certain values (politics)”. The legal theorist Rudolf Wietholter develops the term
“politische Verwaltung” that is considered as the founding concept of political
administration.32? Joerges, combines the concept of administration by Max Weber with
the concepts of social state administration and Wietholter’s notion of politics as a good
order (gute Ordnung).328 Joerges uses the amalgamated certain concept of political
administration to characterise the Comitology phenomenon. The adoption of technical
regulation of certain (delegated) legislative measures commonly needs to address
politically sensitive issues. Further, with respect to the implementation of regulations,
this often requires integrating expert knowledge (technocrats) and certain additional
considerations in increasingly complex decisions.329

According to General Lagrange, “the Treaty is based upon delegation, with the
consent of the member states, of sovereignty, to supranational institutions for a strictly
defined purpose”. This can be traced back to the establishment of the European Coal and
Steel Community (ECSC) in 1951, where powers were delegated to institutions that
could only function within the scope of those powers and within the policy framework
set out in the treaty itself. In this regard, the Commission, as a supranational institution,
should act independently of the member states with its main mission to protect and
serve the general interest of the EU.330

The vertical delegation level is carried out by the principal concept. While, the
horizontal delegation level is exercised where the Commission (and the Council), in
particular, delegates de facto some of its own administrative executive power to other
actors. The horizontal delegation is designed to improve the Commission and Council’s
tasks to focus on their own works such as political tasks, which cover policy initiation,
policymaking, and external representation. In the context of horizontal delegation,

324 See PL Lindseth, 1999. See Curtin, Deirdre., 2009, Op. Cit, pp. 37-38.

325 See M. Rutgers, 2000. See Curtin, Deirdre., 2009, Loc. Cit., pp. 37-38.

326 See S Hix, 2005. See Curtin, Deirdre., 2009, Loc. Cit,, pp. 37-38.

327 See The original German term is politische Verwaltung and was developed by R Wietholter (1972), Wirtschaftsrecht
in A Gorlitz (ed), Handlexikon zur Rechtswissenschaft (Munchen: Ehrenwirt), pp. 531-9. See Curtin, Deirdre.,
2009, Op. Cit.,, pp. 38-39.

328 See C Joerges, 2001, Economic Order, Technical Realization, the hour of the executive: Some legal historian observations
on the Commission White Paper on European Governance, Jean Monnet Working Paper No. 6/01, p.10 et seq.
Joerges also point out that the concept of political administration has to be read in the light of the work of Hans
Peter Ipsen, the major authority on EU Law in Germany. See Curtin, Deirdre., 2009, Loc. Cit,, pp. 38-39.

329 See C Joerges, 2000, Zusammenfassung un Perspektiven: Gutes Regieren im Binnenmarkt in C Joerges and ] Falke
(eds), Das Ausschusswesen der Europaischen Union: Praxis der Risikoregulierung im Binnenmarkt und ihre
rechtliche Verfassung (Baden-Baden: Nomos), pp. 349-382, p. 364. See Curtin, Deirdre., 2009, Loc. Cit, pp. 38-
39.

330 See Curtin, Deirdre., 2009, Op. Cit., pp. 44-45.
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those institutions delegate the non-political tasks of management and administration to
a “satellite actor”, such as executive agencies. Therefore, the institution of the
Comitology Committees falls under the framework of horizontal delegation. Such
practice gives a significant contribution of fragmentation to certain aspects of executive
power within the Union’s institutional system in general. It influences the notion of
development of the Commission as an executive institution.331

VIILb. The European Commission.

The High Authority of the European Coal and Steel Community (ECSC) and its
successors are unique compared to the institutions in other international
organisations. The supranational High Authority has the responsibility to determine
the direction of two key industries throughout the member states. The High Authority
is intended to be the main organ of decision-making.332 When the Schuman Plan was
presented in 1950, the central element of the High Authority consisted of independent
experts authorised by the governments of the prospective member states. The High
Authority was designed to regulate the market for coal and steel by making decisions
that legally bound the member states.333

In the conceptions of Jean Monnet, the High Authority had to be a permanent
international secretariat of experts working for the common good. In this way, he used
a “technocratic approach” to policymaking where government action follows the advice
of experts and technocrats. Moreover, Monnet emphasised that the High Authority had
to be independent from the governments. The Commission can be taken as an example
of an EU institution that was established to be a technocratic body. Therefore, the
Commission should be composed of independent experts in order to propose solutions
to policy problems, to negotiate deals, to constitute the motor of integration, and to be
the guardian of common European interest334 This is in line with Anchrit Willie,
regarding “the integration and mediating function of the Commission”, he states as
follow: 335

“[...] was to be guided by the judgement of a technocratic elite rather than by

political judgment since politicians are bound to be short-sighted and self-seeking,

as they are subject to electoral mechanism. It would make for better governance to

take the impartial, overall and long term view of the technocrat as a guardian of the

European interest. The Commission’s role would hence depend on its expertise and

its credibility as an impartial mediator between political views, conflicting national

interests and interest group pressures [...]".336

Therefore, from the very beginning the Commission has had the vital role of
ensuring that the balance of power between the large and small member states carries
out competences conferred by the treaties. The balance of power between large and
small member states implemented in the EU is intended to make sure that the Union is
functioning effectively. The system of the qualified majority vote is one of the factual
proofs of such implementation (explicitly not only based on the size of the
population).337

331 See Curtin, Deirdre., 2009, Loc. Cit,, pp. 45-46.

332 See Leonard,, Dick, et.al, 2010, Op. Cit,, p. 6.

333 See Curtin, Deirdre., 2009, Loc. Cit, pp. 61-62.

334 See Curtin, Deirdre., 2009, Loc. Cit, pp. 61-62.

335 See Curtin, Deirdre., 2009, Op. Cit,, p. 63.

336 See A Wille, Bringing the gap: Political and administrative leadership in a reinvented commission in M Egeberg (ed),
Institutional Dynamics and the Transformation of Executive Politics in Europe (Mannheim : CONNEX Report Series
3), 2007a, pp. 7-41. See Curtin, Deirdre., 2009, Loc. Cit,, p. 63.

337 See Curtin, Deirdre., 2009, Op. Cit,, p. 62.
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In recent years, the essential roles of the Commission have been significantly
recognised as a part of the executive power in the EU institutional configuration.
Previously, the Commission acquired powers that could only be described as executive
in nature. In such concept, the executive power tended to be administrative and heavily
executive rather than political. However, exclusive power to initiate legislation in the
legislative process, off course, was as an exception. The European Commission also
acquired judicial and supervisory power. Therefore, in the past, the European
Commission was only regarded as the “administration of the Union, its civil service with
limited and defined powers, nothing more than an administrative executive”.338

Egeberg identifies the “unique characteristic” possessed by the European
Commission as “the only multipurpose executive body at the international level” and
organised separately from the Council of Ministers. Due to this separation, the
European Commission can act relatively independently as an executive institution. The
European Commission is also considered as “the executive branch and higher layer of
executive organisation” to which the EU member states are related.33® The European
Parliament appointed the Committee of Independent Experts a decade ago. It stated in
the report that “the Commission plays the part of the executive branch and holds sole
power of legislative initiative”. Hence, it developed the responsibility and accountability
of the other participants in the political structure, that is, the Parliament and Council,
and, above all, the citizens of Europe”.340

Curtin attempts to compare the similarity of the Commission, as the core of the
Union’s Executive, with the executive at the national level. The Commission is
composed of a series of executive politicians who are responsible for various
administrative services. The common tasks of the Commission, in this regard, to initiate
and formulate policy proposals, to implement policies, and to monitor its enforcement,
are generally similar to the executive body at the national level.341 The Commission’s
executive core342 covers political and purely administrative matters, rather than
managerial tasks.343 The Commission is embodied in organisational and behavioural
patterns that are extremely typical of executives, as similar to national settings.344
Therefore, it is concluded that the bureaucratic divisions of the Commission are
comparable to ministries in national administrations and the role of Commissioners to
those of Ministers.345

The Treaty of Lisbon provides the election of the Commission President by the
European Parliament.346 This procedure aimed to enhance the democratic legitimacy of
the Commission and to avoid the “democratic deficit” of the Union, which is due to the
increasing “politisation” of the Commission.347 Such change influences the “appointed

338 See Curtin, Deirdre., 2009, Op. Cit,, p. 63.

339 See Curtin, Deirdre., 2009, Op. Cit,, p. 62.

340 See Committee of Independent Express, Second Report on the reform of the Commission: Analysis of current practice
and proposals for tackling mismanagement, irregularities, and fraud, vol I, 1999. See Curtin, Deirdre., 2009, Op.
Cit, pp. 63-64.

341 See M Egeberg, The European Commission : The Evolving EU Executive, ARENA Working Papers, WP 02/30, 2002. See
Curtin, Deirdre., 2009, Op. Cit,, p. 64.

342 See A Wille, The Normalization of European Commission : Politics and bureaucracy in an evolving executive,
forthcoming, 2010. See too Hix, the Political System of the European Union 2"d edn, The European Union Series
(Basingstoke: Palgrave Mcmillan), 2005, p. 32. See Curtin, Deirdre., 2009, Op. Cit, p. 64.

343 See A Wille (2007a). See Curtin, Deirdre., 2009, Op. Cit,, p. 64.

344 See M Egeberg, 2006b., and S Suavierol, 2007., Beyond the Myth of Nationality : A study on the Networks of European
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346 See Article 17 (7) TEU Treaty of Lisbon.

347 See Curtin, Deirdre., 2009, Loc. Cit, p. 64.
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mechanism” of the president and the other members of the Commission. Before the
Treaty of Nice entered into force, governments of the member states appointed the
President of the Commission by common accord. Previously, the Treaty of Nice
introduced “qualified majority decision making”, which was considered as significant
progress, by effectively removing the veto right of any single member state. Practically,
it mandates discussions that are more cooperative. The new post-Treaty of Nice
procedures, as described in Article 214 (2) of TEC, provided that the Council meetings
by the Composition of Heads of State of Government are acting by a qualified majority,
nominate the person who is intended to be appointed as president of the Commission.
The next procedure is the approval of the nomination by the European Parliament.348

The EU’s political system has its own unique structure, which develops along with
political dynamics. In fact, according to Curtin, since the executive power is fragmented
and dispersed across an increasing number of institutions and actors “there is no
equivalent of a national government at the level of the EU Political system”. From the
beginning the Commission was designed as a central decision making institution with
multitask jobs.349

VIILc. Comitology.
Vlll.c.1. Definition of Comitology.

Piotr, defined Comitology “as the existence and activity of special committees
supervising the exercise of implementing powers conferred on the Commission”.350 In this
regard, Comitology has a “supervisory” function to supervise powers that have been
conferred to the Commission to implement legislative acts. Through its special
committees, the member states of the EU are able to supervise the implementing power
performed by the Commission. The Comitology Committees participate in the creation
of tertiary law. The Comitology Committees act is based on legal norms found both in
primary and secondary law. The Comitology procedures are regulated under the
Comitology decision.351

The existence of Comitology has evolved in order to enhance the implementation
of legislative acts. There are four procedures in the old Comitology regulation that
consists of the advisory procedure, management procedure, regulatory procedure, and
regulatory procedure with scrutiny. While the new Comitology has been simplified into
two procedures, namely the advisory procedure and examination procedure. The
regulatory procedure with scrutiny has been replaced by a delegated acts process. The
new examination procedure combines the management procedure and regulatory
procedure.352

Following contemporary development, Curtin describes the EU as a political
union that constantly and gradually evolves. In political union, all areas of national
policymaking are connected to policymaking at Union level. Most policies decided at
Union level are implemented by non-legislative acts. In fact, non-legislative acts have
played a crucial role in the “Union overall output”. Non-legislative acts refer to the
executive action to operate a legislative decision. It should be noted that both European

348 See Curtin, Deirdre., 2009, Op. Cit,, p. 92.

349 See Curtin, Deirdre., 2009, Op. Cit,, p. 65.

350 See Tosiek, Piotr.,, Comitology Implementation of EU Policies - Democratic Intergovernmentalism?, Paper to be
presented at the ECPR Fifth Pan-European Conference on EU Politics, Porto, 23-26 June 2010, available at :
http://www.jhubc.it/ecpr-porto/virtualpaperroom/026.pdf, last accessed : 8 July 2011.

351 See Tosiek, Piotr., 2010.

352 See Tosiek, Piotr., 2010.

128



and national actors consist of politicians and bureaucrats,353 however, borrowing
Curtin words, “some of them may be wearing two hats and some others not”35* On the
other hand, the existence of “secretive and hidden committees”55, known as “Comitology
Committees”, increases the important role in the Union’s institutional system.
Moreover, the Comitology procedure has faced many problems relating to delegation of
powers, boundaries between various categories of legal acts, interinstitutional
tensions3%¢, and, unfortunately, the best formulation to solve this has not yet been
found. Currently, Comitology is considered as a democratic intergovernmental element
of the EU decision-making system.357

VIll.c.2. The existence of Comitology Committees in the EU executive framework.

According to Curtin, the existence of Comitology Committees in the EU
institutional system can be analysed using a residual approach. The residual approach
is considered as the appropriate approach to “map out” the EU institutional system that
has been applied in practice. Moreover, it can be used to “capture” certain areas of
executive power that have not been exercised by any of the institutions, or described as
“the power that is left over within the system”. The Treaty of Lisbon categorises the
powers left over after the determination of the legislative acts. They are defined as non-
legislative acts. Non-legislative powers conferred to the Commission and the
Comitology Committees are known as the “delegated legislation procedure”. Therefore,
the Comitology Committees were established with the objective to exercise the left over
non-legislative power in the EU institutional system.358

The existence of EU Committees, for instance the Comitology Committees, are
considered as a response to the functional demands of the EU institutions related to
technical information and (scientific) expertise throughout the formal decision-making
process. However, there are still some questions concerning the existence of the EU
Committees, such as: ‘What role do they play in EU policymaking? and ‘On which EU
institutions do they rely? However, due to the dynamic process developments of the
institutions those questions remain unanswered. The various forms of the EU
Committees that spread across the policy areas are considered as the reason for such
question being raised. The EU Committees are actively involved throughout the EU
decision-making process, for instance in the expert groups of the Commission and the
working groups of the Council, in the Comitology Committees at the implementation
phase.359

Among the existing EU Committees, the Comitology Committees are considered
as particular “genus”6’ committees, which totally change the image of closed
bureaucracy and unclear procedures into open bureaucracy and transparent
procedures. For instance, in the implementation of the Generalised System of
Preference, the Comitology Committees have a significant role in the determination of

353 For instance “New Eurocrats”, which refers to the Councils of Ministers (known as the Councils) that composed of
national ministers as well as a shadow bureaucracy with both Eurocrats and national civil servants.

354 See Curtin, Deirdre., 2009, Op. Cit,, p. 102.

355 See Curtin, Deirdre., 2009, Op. Cit,, p. 103.

35 As noted by Piotr the “new interinstitutional tensions came up while the Commission began to promote a
supranational vision, the Council defended the intergovernmental vision and the European Parliament,
struggling for its position, was ambivalent”.

357 See Tosiek, Piotr., 2010.

358 See Curtin, Deirdre., 2009, Op. Cit,, p. 53.

359 See Curtin, Deirdre., 2009, Op. Cit,, p. 109.

360 Comitology Committee analogous as “genus” because it would be break down into “species” of certain Commitology
Committee, for instance Comitology Committee of GSP.

129



the list of beneficiary countries, in the granting of special incentives, in graduation
mechanisms, in safeguard measures, and in temporary withdrawals. In addition, the
reports and reviews carried out by the GSP Committee are presented in the drafting of
the new regulations of the GSP. The Comitology Committees control and balance the
implementation of EU regulations. To sum up, the task of the Comitology Committees is
to assist the Commission by advising or deciding the substance of implementation
measures.361

Over the decades the existence and function of the Comitology Committees has
been considered as an “unseen hand of European integration” covered by “mists of
mystery”. This term refers to the activities of the Comitology Committees that cover a
wide range of policy areas. The term “unseen hand” is reflected in the report of the
Select Committee of the House of Lords. It states that “no list of them is publicly
available nor is there an authoritative account of what each does”. The new era of the
Comitology world began in 1999 with the issuing of the Comitology decision. According
to the Comitology decision that began in 2000, the Commission is obliged to publish
annual reports on the working of the committees. Such reports significantly increase
public transparency by providing a public window relating to the committees’ work,
the types of procedures followed, the number of meetings held, and other related
information.362

It has been 11 years since the Commission systematically provided such report
and source of general information that can be tracked on an annual basis. Usually, such
information is used to analyse previous policies and is used as reference for the
drafting of new policies.363 In respect of GSP implementation, the Commission has
implemented such obligation to provide and publish reports. Therefore, the
information about the GSP reviews and reports can be accessed by internal EU
institutions, beneficiary countries, traders, public societies and interested stakeholders.
In this regard, Trondal states that the Comitology Committees “represent underused
laboratories for studying what happens when contrasting decision-making dynamics
meet because such committees embody civil servants from different layers of
government”.364

As previously explained, the Comitology Committees established by the Council
are made up of national civil servants and, in certain cases, scientific experts. Their task
is to assist the Commission in exercising “executive making tasks”. Formally, the task of
the Comitology Committees is merely to deliver opinions on draft decisions made by
the Commission. Then the Commission formally adopts the successive instruments, for
instance legal acts and administrative decisions. Therefore, “the Comitology Committees
do not act independently with unqualified discretion as they only advise on a decision of
another actor”. The Comitology Committees do not have delegated powers like the
Commission. However, Curtin also notes as follows:

“[...] in fact, they take the process of discussion and debate as to precise provisions
of its final draft implementing measures with the committee in order to ensure that

361 See Curtin, Deirdre., 2009, Op. Cit., p. 110.

362 See Curtin, Deirdre., 2009, Op. Cit,, p. 110.

363 “[...] According to the Curtin with regard of Commission report until 2007-2008 there were a total 269 Committees.
According to Commission insider, Curtin noted, it estimated that the Commission has adopted in total
approximately 80,000 executive rule making measures since the early 1960’s, of which approximately 12,000
are still in force. It seems from the following overview that the average number of opinions issued every year is
well over 200. It must be noted that there may be conflicting sources as to numbers of measures adopted with so
called “light type acts” adopted but not published in the Official Journal [...]”. See Curtin, Deirdre., 2009, Op. Cit,
pp.- 110-111.

364 See Curtin, Deirdre., 2009, Op. Cit, p. 112.
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the Commission can adopt the draft implementing measures. This informal process

gives a committee member more power than they might formally appear to have. In

practice, it appears that the Commission almost never differs from the opinion of

the committees. Moreover the issue is also whether they are in a position to

substitute the opinions reached by expert scientists in highly technical policy areas

[..]7.365

The Comitology Committees have shifted from their original function as a “control
device on behalf of member states” into “supervisory Committees over the executive tasks”
that are carried out by the Commission. Autonomous entities are created with a
consensual style of decision making rather than diplomatic negotiations among
member state representatives. A political scientist, Brandma, deems that “Comitology
Committee members tend to be fully autonomous in organising their own work in
Brussels”.366

Eventually, it should be admitted that Comitology has played a significant role in
the EU executive process, especially in the delegated legislative process. The nature of
Comitology is associated as arms of member states to control the implementation of
regulation exercised by the Commission. Generally, in the EU system the Comitology
Committees include experts employed by national or local governments, non-
governmental research organisations, private enterprises, universities, and national
civil servants. In 2006, about 64% of all delegated rule legislations adopted by the
Commission passed through the Comitology Committees.367

VIIL.c.3. Comitology from the legal history perspective.

From an historical perspective, the Comitology was established four years after
the Treaty of Rome. However, the delegation of power to the Commission was not
clearly regulated by the Treaty of Rome 1957. In 1961, the first Comitology Committee
had begun with its work taking place in Brussels. According to Hardache and Kaeding,
the establishment of the first Comitology Committee was rooted in the demand to build
a control system because the Commission was given powers to implement legislation at
the Union level.36¢8 While Toller and Piotr only saw creation of the first Comitology
Committees as an expression of intergovernmental thinking.369

The history of the Comitology procedure can be traced back to the very beginning
of European Integration. Traditionally in the EU system, the Council of Ministers was
considered as the “primary lawmaker” devised with a number of procedural strategies
to “rein-in” (control) the Commission in the exercise (delegation) of executive power.
Within the “plural executive system” of the EU, the Council of Ministers was crowned as
the “original” executive power. The Commission was placed in the position as the
“implementer” to carry out executive tasks delegated by the Council. Therefore, in the
executive context, the Commission was considered as the agent of the Council.370

Since 1962, the Council has delegated some of its executive power in the area of
Common Agricultural Policy (CAP) to the Commission. There has been an increasing
number of executive tasks given to the Commission over the last two decades. Although
the Commission is responsible for the implementation of general rules, the Council

365 See Curtin, Deirdre., 2009, Op. Cit,, p. 119.

366 See Curtin, Deirdre., 2009, Op. Cit.,, pp. 119-120.

367 See Curtin, Deirdre., 2009, Op. Cit,, p. 121.

368 See Hardacre, Alan., and Kaeding, Michael., Delegated & Implementing Acts The New Comitology, European Institute of
Public Administration (Institut européen d’administration publique), available at
:http://www.eipa.eu/files/publications/Comitology_Brochure_web.pdf, last accessed : 8 July 2011.

369 See Tosiek, Piotr., 2010.

370 See the Vertical approach.
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considers that such powers should be controlled and the freedom of exercise of such
powers should be limited. Therefore, the Commission proposes to establish purely
advisory committees. Nevertheless, member states in the Council have turned the
initial proposal of the Commission into something that is “quite unknown”, which differs
from their own national legal and political systems. Under the Council powers, the
management committees have established what has been described as a system that is
more binding (non-parliamentary) to control over the Commission. This Committee is
composed of representatives of the member states that are empowered to give detailed
advice in the implementation of specific proposals made by the Commission.3’t The
management committees still exist today, namely the management procedure. It is
mainly used in managing EU funds and the Common Agricultural Policy.372

Until the end of the 1980s, Comitology was placed as the very background of the
main decision-making processes. It was a large political phenomenon. In 1987, the
Single European Act introduced “The Constitutionalisation of Comitology”, which
brought Comitology into the area of politics.373 The roles of Comitology significantly
increased along with the Union legislation development where it was necessary to
delegate powers to the Commission to implement some rules at European level.
Initially, the Comitology dealt with purely technical implementing measures, mostly in
Common Agricultural Policy. With regard to the establishment of the Comitology
Committees, the Council demanded the necessity to form a supervisory function.374

The legal base of Comitology can be found in Article 202 of the TEU. Along with
the organisational development, the Comitology procedures experienced an excessive
use within the implementation of regulations at Union level.37> The Comitology
procedures applied were based on the demand to supervise and monitor the interest of
the member states in the Union. Member states need to control the implementing
power conferred to the Commission. The increase of the Comitology application in the
area of legislation led to the establishment of the Comitology Decision 1999/468/EC of
28 June 1999, thus, amended by Council Decision 2006/512/EC of 18 July 2006. Article
202 of TEC has been replaced by Articles 290 and 291 of the TFEU. Both of those

371 See Curtin, Deirdre., 2009, Op. Cit,, p. 117.

372 See Curtin, Deirdre., 2009, Op. Cit,, p. 117-118.

373 See Tosiek, Piotr., 2010.

374 See Hardacre, Alan., and Damen, Mario., The European Parliament and Comitology: PRAC in Practice, available at :
http://aei.pitt.edu/12375/1/20090709111448_Art2_Eipascoop2009_01.pdf, last accessed : 8 July 2011.

375 “[...] Since its birth the Union has delivered lots legislations which dynamic, means that the law development within
Union’s has changing very fast needs a good engine to accelerate its implementation. One of the engines of
legislative acts to be implemented is the Commission [...]. We can take a look on a data which presented by
Curtin regarding Legislative Acts which adopted by EU in 2005 - 2008 :

2005 2006 2007 2008

EP+Council Regulation 19 44 21 48
EP+Council Directives 26 39 18 53
EP+Council Decisions 14 19 18 30
Council Regulations 118 164 129 137
Council Directives 10 26 5 14
Council Decisions 252 245 272 244
Commission Regulations 675 610 628 574
Commission Directives 54 75 53 53
Commission Decisions 645 698 644 609
Total 1813 1920 1788 1762

According to Alan and Kaeding in 2009 there were 266 comitology committees, 894 comitology committee
meetings and 1808 implementing measures. This data has shown the significant role comitology in the EU.
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articles have significant roles in the new Comitology procedures by providing two
methods of delegation power to the Commissions.376

Article 290 of the TFEU stipulates, “a legislative act may delegate to the
Commission the power to adopt non-legislative acts of general application to supplement
or amend certain non-essential elements of the legislative act”, this constitutes the
delegated acts. The European Parliament or the Council may decide to revoke such
delegation power. The delegated act may enter into force only if the European
Parliament or the Council has expressed no objection within a certain period set out in
the legislative act.377

Since the European project and activities on governance have developed
dynamically, the need for the Comitology Committees has also increased. Therefore, the
Comitology becomes the essential element in the EU legislation system.378 The
Comitology overrated spread across policy areas including CCP. Most EU activities
apply Comitology procedures.379

The EU sources of law have been reformed, due to its significant role in the Union
decision-making practice. Article 289 of the TFEU laid down the formal differentiation
between legislative and non-legislative acts. Furthermore, the differentiation of
legislative acts, delegated acts, and implementing acts from the formal procedures will
be explained.380

A legislative act characterised in the “formal context”, consists of regulations,
directives, and decisions. Article 289 provides three types of formalities to adopt the
legislative acts, e.g. ordinary legislative procedure, special legislative procedure or
specific procedure.38!

A delegated act can be defined both formally and materially, which covers
substance and procedures. The last sentence of Article 290 of the TFEU, remarks that
the delegated act “may not relate to individual matters but at the same time may not
refer to essential elements of legislative acts”.382

An implementing act is mainly characterised formally where the implementing
powers are transferred to the member states. The powers would be conferred to the
Commission or to the Council when uniformity is needed in the implementation of the
acts. Article 291 of the TFEU prescribes that the member states should supervise the
implementing body (the Commission). Since the European Parliament and the Council,
as institutions that adopt the legislation and are conferred implementing powers, may
not perform such control mechanism. The European Parliament is also not allowed to
control the Council that acts as an implementing body. Moreover, both the European
Parliament and the Council are obliged to adopt regulations laying down the rules and
general principles concerning mechanisms for control exercised by member states.383

VIILd. Comitology and control function.
There are three stages of implementation delegation of power, consisting of the
co-decision procedure stage, commission stage and legislator stage.38* During the first

376 See Hardacre, Alan., and Kaeding, Michael.
377 See Tosiek, Piotr., 2010.

378 See Hardacre, Alan., and Damen, Mario.

379 See Hardacre, Alan., and Kaeding, Michael.
380 See Tosiek, Piotr., 2010.

381 See Tosiek, Piotr., 2010.

382 See Tosiek, Piotr., 2010.

383 See Tosiek, Piotr., 2010.

384 See Hardacre, Alan., and Kaeding, Michael..
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stage, known as the co-decision procedure, the Commission formulates a legislative
proposal to the Council and Parliament. Such proposal is used to delegate tasks back to
the Commissions in order to implement concerned regulations. In this stage, the
Parliament and Council decide together about the scope of delegation and the levels of
control relating to the power of delegation, which they confer to the Commission.
Thereafter, the legislators decide on the power delegation and the procedure to control
such power.

In the second stage, the Commission has to draft implementing measures. It will
be implemented under the delegated power conferred to them. The Commission has
options to ask assistance from the Comitology Committee, experts group, or an agency
(among others) in respect of drafting implementing measures. In the final procedure of
this mechanism, the Commission has to take responsibility for the draft measures to be
submitted to the committee for a vote or submitted directly to the legislators to ensure
there is no objection.

The final stage relates to the control function of the legislator over the task
delegated to the Commission. The control function over the Commission is delegated
powers and is considered as a control balance over executives at Union level. There are
five principles that must be applied in exercising the delegated power, consisting of
“speed, efficiency, flexibility, technical decision, and control”.385

According to Article 202 TEC and Comitology Decision 1999/468/EC of 28 June
1999, amended by Council Decision 2006/512/EC of 18 July 2006, there are five
different Comitology procedures, which consist of advisory, management, regulatory,
regulatory with scrutiny and the safeguard procedure.38¢ Theoretically, as explained by
Larsson and Maurer, there are “five main concepts of integration” related to Comitology.
These five main concepts highlight the role of the Comitology Committees in the Union
from different perception approaches.

The first concept called as “intergovernmental vision”. This concept divided into
four models. The first model combines between traditional realistic and a neo-realistic
school. It is emphasizing control function of the Comitology Committees over the
Commission. In this point, the Comitology Committees positioned as an addition of
national institutions. The second model is an “administrative diplomacy” or “the liberal
intergovernmentalist variant of neo-realism”. In this second model the Comitology
Committees considered as a diplomatic instrument used by governments over EU
administration. The third model is an “intergovernmental monitoring” in which the
Comitology Committees considered as bodies where governments coordinate their

385 “[...] Speed: Making adjustments to, or implementing, legislation through comitology can take a few months
(only a few days in exceptional cases) - much faster than the legislative procedures. In this way
legislation can be wupdated quickly and in keeping with events, science or markets; Flexibility : The
comitology system is more flexible than the legislative procedures in terms of time -lines, obligations etc. This
makes it easier to deal with technical legislation; Technical Decisions: Comitology concers technical aspects
of legislation, and as such represents a more appropriate level at which these decisions can be taken. The
Commission will draft the measures but will be assisted by Member States and other sources of expertise
(expert groups, EU agencies); Control: The comitology system is also about control over the Commission.
The Commission is delegated the power to initiate technical implementing measures but all measures are
subject to control by the Council and Parliament. The more sensitive the measures are deemed to be the
more control the legislators will have; Efficiency, Comitology allows the legislators to concentrate on their
core legislative work and moves technical work to the level of technical experts which is a more efficient
allocation of tasks and work [...]". Hardacre, Alan., and Kaeding, Michael.

386 See Hardacre, Alan., and Kaeding, Michael.
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political and administrative positions. The fourth model named “functional
cooperation”, its smiliar to to supranational visions.38”

The second concept is a “federalist vision”. According to Larsson and Maurer; Piotr
this concept is defined as follow :

“[...] the perception of committees is similar to the realistic one, but evaluation of

such is of course completely different. Committees are tools of influence wielded by

member states upon the supranational body, and as such they create significant

obstacles to building the federal union and to effective problem solving. A better

solution would be a strict division of powers between the state and the Union,

which is connected to the autonomy of the decision-making process at these two

levels based upon principle of subsidiarity [...] “388

In the federalist vision, the Comitology Committees considered as tools of
member states and preventing practice of a federal union. This concept is emphasizing
“division of power” between member states and Union (intergovernmental and
supranational function).

The third concept is “neofunctionalism and supranational technocracy” related to
the Comitology Committees tasks in the “technical” area:

“[...] Comitology committees are essential elements of the system aimed at technical

problem solving. They are composed of experts who come from different states.

Interactions among them improve their professional level and make finding the best

solution possible. The most important role is played by representatives of the

Commission [...]". 389

The fourth concept known as “erosion and European megabureaucracy”, its placed
the Comitology committees as decision maker:

“[...] Comitology committees are perceived as decision makers that express the

tendency to replace political decisions with administrative ones. Committee system

is not effectively controlled by parliaments and courts, which is their main

distinction from member states’ administrative systems. National civil servants

forget that they represent both governments and societies. There is a place for the

creation of a new independent bureaucratic and political space that is reluctant to

open the decision-making process. Representation of various interests is lacking

and the efficiency of committees is low [...]"390

The fifth concept is a mixed concept of “governance, fusion theory, models of
horizontal and vertical fusion”, and also “mixed administration”. These elements are
interdependent, it is described further as follow :

“[...] Comitology committees are seen as status quo defenders, and thus may not be

linked with any vision of integration. They constitute a part of broad decision-

making networks. In fusion theory the most important element of the decision-

making process is the mixing of public instruments from many member states as

well as Europeanization of supranational, national, regional and de-nationalized

actors and institutions. Actors at all levels must adapt to a new situation and

compete. Committees are specialized bodies for joint action. Horizontal (inside the

committee system) and vertical (outside the committee system) interactions reflect

the need for constructive problem solving in a good atmosphere [...]". 391

387 See T. Larsson, A. Maurer, Subproject 4: the Committee System, Legitimacy, Citizen’s Perceptions and Acceptance of the
EU-System of Governance [in:] Governance by Committee: the Role of Committees in European Policy- Making and
Policy Implementation, State of the Art Report, European Institute of Public Administration, Project No. SERD-
1999-00128, May 2000, pp. 79-81; Tosiek, Piotr., 2010.

388 See T. Larsson, A. Maurer, 2000, Op. Cit, pp. 81-82; Tosiek, Piotr., 2010.

389 See T. Larsson, A. Maurer, 2000, Op. Cit, pp. 82-83 Tosiek, Piotr., 2010.

390 See T. Larsson, A. Maurer, 2000, Op. Cit, pp. 83-84; Tosiek, Piotr., 2010.

391 See T. Larsson, A. Maurer, 2000, Op. Cit, pp. 84-87; Tosiek, Piotr., 2010.
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From those five concepts concluded that the Comitology Committees played two
vital roles, that is, the control tools of member states over the Union and the decision
maker. In daily practices the Comitology Committees tasks mostly dealing with the
technical areas.

In its early development, the Comitology mainly dealt with technical agricultural
measures. Nowadays, the Comitology has developed rapidly across the policy areas of
the EU. With respect to dynamicisation in the implementation of EU legislations, some
issues have been raised relating to transparency, efficiency, and accountability. The
establishment of the Regulatory Procedure with Scrutiny (RPS)392, which is provided
under Article 5a of Comitology Decision 1999/468/EC of 28 June 1999, was amended
by Council Decision 2006/512/EC of 18 July 2006. The RPS procedure grants the
European Parliament an important new power to the existing Comitology procedures.
It has to be noted that, previously, the Parliament tried to increase its limited powers in
this domain. Such powers increase the role of the European Parliament in co-decision
procedures and effectively improve democratic control over Comitology decisions. The
RPS procedures were established as a response to a number of the Parliament’s
demands regarding its involvement in the delegation of powers to the Commission.393

The RPS has given Parliament the power of veto in the area of so-called “quasi-
legislative measures”. Such measures are considered as “near-legislative measures”, but
remain non-essential. Therefore, this can be delegated to the Commission. The
objective of such procedure is to improve the democracy in the process of Comitology.
Further, as explained by Alan and Damen, “whenever the co-legislators give up
legislative powers in the interest of greater flexibility, speed of decision-making and need
for technical expertise, they do so in the knowledge that they retain a power of veto over
what is being adopted by the Commission”.3%

Some scholars3% have analysed Comitology from democratic perspectives using
two approaches. First, Comitology is seen as the “defect” of the EU since it considers
lack of transparency and the limitation of the participation of the European Parliament
in the decision-making process. However, since the Treaty of Lisbon the role of the
European Parliament has increased. Second, Comitology is seen from a “non-
majoritarian doctrine approach”. This approach refers to the nature of the Comitology
Committee tasks that deal with the technical and non-political sphere. In this regard,
the Comitology Committees are considered as a “non-majoritarian agency” due to its
functional expertise and are excluded from politics and the electoral cycle.396 The term
non-majoritarian agencies is used by political scientists to refer to all those bodies and
organs that are “unelected” in the national political process.397

The Comitology from the “democratic character” perspective includes
“accountability of decision-makers, balance of the system, efficiency and effectiveness, and
openness and transparency”. Therefore, since their existence the Comitology

392 “I...] In 2006 the basic comitology decision was amended so as to add a new procedure, known as the regulatory
procedure, known as the Regulatory Procedure with Scrutiny (also known by its French acronym PRAC). The
main of this new procedure was to give the European Parliament, for the first time, a significant role in the
supervision of the content of what might be called quasi-legislative acts [...]". See Curtin, Deirdre., 2009, Op. Cit,
pp. 118-119.

393 See Hardacre, Alan., and Damen, Mario.

394 See Hardacre, Alan., and Damen, Mario..

395 See Curtin, 2009, Op. Cit, p. 45; Piotr, 2010:

396 See Tosiek, Piotr., 2010.

397 See F. Vibert, 2007; Curtin, 2009, Op. Cit, p. 51.
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Committees seem to be “invisible” within the Union’s system. This causes many citizens
not to be aware of the existence of Comitology decision-making.398

Vill.e. Trade legislation and the Comitology procedures in respect of GSP.

As explained above, after the Treaty of Lisbon entered into force the competence
of the European Parliament in the international trade agreement increased. Article 188
C of the Treaty of Lisbon was established as the umbrella of CCP. The significant
increase of European Parliament power was applied in the co-legislator procedures
with the Council concerning trade legislations and agreements.

Vill.e.1. Comitology current GSP regulation3%°.

Implementation measures of the current GSP regulation are based on the old
Comitology decision.#?0 This is laid down in Recitals 25 of the regulation. In
undertaking implementation measures of the GSP scheme the Commission should be
assisted with a Generalised Preferences Committee.*1 The main task of the Generalised
Preferences Committee is to examine any matter relating to the implementation of the
GSP regulation, raised by the Commission or at the request of a member state.*2 The
Generalised Preferences Committee also has the task to assess the effect of the current
GSP scheme. Assessment based on the Commission reports, and the result will be used
in the discussion for the next regulation. There are two Comitology procedures used in
the current GSP, i.e. the regulatory procedure*93 and advisory procedure+04.

Generally, the Comitology procedures applied in the GSP measures are connected
to technical areas. The Comitology procedures are applied in the measures of
graduation mechanism, special incentive arrangement for sustainable development and
good governance, special arrangement for the least-developed countries, temporary
withdrawal, and the safeguard clause. With respect to temporary withdrawal or
suspension of the preferential arrangements, the Commission is obliged to notify such
measures to the Generalised Preferences Committee before the decision comes into
effect.405

The regulatory procedure of Comitology is applied in deciding whether to grant
the preferences request from developing countries to obtain facility of the special
incentive arrangements for sustainable development and good governance.*%¢ The
regulatory procedures are also applied in the special arrangement for LDCs, in terms of
measures concerning country withdrawal from the list of beneficiary countries. Such
withdrawal is based on the exclusion of a concerned country from the LDCs list by the
United Nations.#07

398 See Tosiek, Piotr., 2010.

399 See Council Regulation (EC) No. 732/2008 as amended by EU Regulation No. 512/2011 applying a scheme of
generalised tariff preferences for the period from 1 January 2009 to 31 December 2011.

400 See Decision 1999/468/EC of 28 June 1999 as amended by Decision 2006/512/EC of 22 July 2006 laying down the
procedures for the exercise of implementing powers conferred on the Commission.

401 See Paragraph 1 Article 27 Council Regulation (EC) No. 732/2008 as amended by EU Regulation No. 512/2011.

402 See Paragraph 2 Article 27 Council Regulation (EC) No. 732/2008 as amended by EU Regulation No. 512/2011.

403 See Paragraph 4 Article 27 Council Regulation (EC) No. 732/2008 as amended by EU Regulation No. 512/2011. See
also Article 5 of Decision 1999/468/EC of 28 June 1999 as amended by Decision 2006/512/EC of 22 July 2006
laying down the procedures for the exercise of implementing powers conferred on the Commission.

404 See Paragraph 5 Article 27 Council Regulation (EC) No. 732/2008 as amended by EU Regulation No. 512/2011. See
also Article 3 Decision 1999/468/EC of 28 June 1999 as amended by Decision 2006/512/EC of 22 July 2006.

405 See Paragraph 3 Article 16 Council Regulation (EC) No. 732/2008 as amended by EU Regulation No. 512/2011.

406 See Paragraph 2 Article 10 Council Regulation (EC) No. 732/2008 as amended by EU Regulation No. 512/2011.

407 See Paragraph 8 Article 11 Council Regulation (EC) No. 732/2008 as amended by EU Regulation No. 512/2011.
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The advisory procedure of Comitology is also applied to initiate the investigation
in respect of sufficient grounds to impose the temporary withdrawal.408 In the old
Comitology decision, the advisory procedure was considered as the “quickest”
procedure because the Committee can deliver its opinion, “if it is indispensable by taking
a vote”, by using “simple majority” towards draft measures presented by the
Commission. Then, the Commission has to take the “utmost account of the opinion
delivered” and inform the committee that the opinion has been taken into account.
However, the committee’s opinion does not have to be followed by the Commission.
The advisory procedure of Comitology is also applied in the safeguard measures of
GSP.409

The advisory procedures are also applied to adopt amendments of the Annexes of
the current GSP regulation.#10 The amendments relate to the Combined Nomenclature,
changes in the international status or classification of countries or territories, changes
to the list of beneficiary countries under general arrangement due to graduation#!! or
removal*!2 and arrangement of lists of special incentives in sustainable development
and good governance.*13

VillLe.2. Comitology on the GSP proposal.

First, it should be noted that the examination procedures in the new Comitology
decision are a merger of the management and regulatory procedures of the old
Comitology. Overall, the implementation measures of the GSP proposal are very similar
to the current GSP regulation. The simplification procedures in the new Comitology
decision change the application of Comitology procedures in the GSP proposal, but to a
limited extent. Let us take for instance the replacement of the regulatory procedure by
the examination procedure.

Draft Article 38 of the GSP proposal stipulates that the new Comitology procedure
under Regulation (EU) No. 182/2011 will soon be applied following the
implementation of GSP. It will cover advisory procedures, examination procedures, and
immediately applicable implementing acts. It also stipulates that the Generalised
Preferences Committee has the task of assisting the Commission. Practically, the task of
the Preferences Committee has not changed and is similar to the current GSP regulation
to examine any matter relating to the application of this Regulation, raised by the
Commission or at the request of a member state.

The new Comitology decision clearly stipulates implementations of legally
binding Union acts requiring uniform conditions.*!4 Consistently, the proposal of the
GSP regulation states that uniform conditions are required for the implementation of
the regulation. This uniformity requirement derives from the CPP legal basis. Thereof
the implementing powers should be conferred on the Commission. The GSP proposal

408 See Article 17, 18, and 19 Council Regulation (EC) No. 732/2008 as amended by EU Regulation No. 512/2011.

409 See Article 20 Council Regulation (EC) No. 732/2008 as amended by EU Regulation No. 512/2011.

410 See Article 25 Council Regulation (EC) No. 732/2008 as amended by EU Regulation No. 512/2011.

411 See Paragraph 1 Article 3 Council Regulation (EC) No. 732/2008 as amended by EU Regulation No. 512/2011.

412 See Paragraph 2 Article 3 Council Regulation (EC) No. 732/2008 as amended by EU Regulation No. 512/2011.

413 See Article 10 Council Regulation (EC) No. 732/2008 as amended by EU Regulation No. 512/2011.

414 See Recitals 1 Regulation (EU) No. 182/2011 : “[...] Where uniform conditions for the implementation of legally
binding Union acts are needed, those acts (here-inafter ‘basic acts’) are to confer implementing powers on the
Commission, or, in duly justified specific cases and in the cases provided for in Articles 24 and 26 of the Treaty
on European Union, on the Council [...]". See also Article 1 Regulation (EU) No. 182/2011 : “[...] This Regulation
lays down the rules and general principles governing the mechanisms which apply where a legally binding
Union act (hereinafter a ‘basic act’) identifies the need for uniform conditions of implementation and requires
that the adoption of implementing acts by the Commission be subject to the control of Member States [...]".
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elaborates the application of the Comitology of each procedure in the implementation
of its regulation.*15

First, the advisory procedure will be applied to the adoption of decisions on
suspension from the tariff preferences of certain GSP sections and the initiation of a
temporary withdrawal procedure.*¢ The application of the advisory procedure in the
proposal of the GSP regulation is almost unchanged from the current one. It is applied
in the general arrangement*!7 and the measures under special incentive arrangements
for sustainable development and good governance.*18

Second, the examination procedure will be used for the adoption of decisions on
safeguard investigations and suspension of the preferential arrangements where
imports may cause serious disturbance to EU markets.#19 This procedure will be
applied to general safeguard measures.*20 Where products originating in a beneficiary
country, under the GSP arrangements, imported in volumes and/or at prices, which
cause, or threaten to cause, serious difficulties to EU producers of like or directly
competing products, normal CCT duties on that product may be reintroduced under
certain conditions. Therefore, once the conditions of such circumstances are fulfilled,
the Commission has to adopt an implementing act to reintroduce the CCT duties in
compliance with the examination procedure. Third, the Commission can adopt
immediately applicable implementing acts or urgency procedures towards certain
cases according to the regulation.421

In respect of general temporary withdrawal, the adoption of decisions to initiate
the procedure for or to terminate the temporary withdrawal procedure, must comply
with the advisory procedure. The immediately applicable implementing acts applied for
the temporarily withdrawal in the case of trade fraud, for example, fail to comply with
the rules of origin of the products. The sufficient evidence of such conducts could be the
justification for temporarily withdrawal in respect of all or of certain products
originating in a beneficiary country.

Only immediately applicable implementing acts will be applied under strict
justification of urgent need. Under this procedure, the Commission is allowed to
implement an act without its prior submission to a Comitology Committee. This
procedure should remain in force for a period not exceeding 6 months unless the basic
act provides otherwise.#22 The proposal of the GSP regulation stipulates that the
application of the immediately applicable implementing acts procedure must be

415 See Recitals 26 European Commission, Proposal for a Regulation of the European Parliament and of the Council
applying a scheme of generalised tariff preferences, {SEC(2011) 536 final},{SEC(2011) 537 final}, Brussels,
10.5.2011, COM(2011) 241 final, 2011/0117 (Cob), available
http://trade.ec.europa.eu/doclib/docs/2011/may/tradoc_147893.pdf, last accessed : 12 May 2011. See also
Regulation (EU) No 182/2011 of the European Parliament and of the Council of 16 February 2011 laying down
the rules and general principles concerning mechanisms for the control by the Member States of the
Commission’s exercise of implementing powers.

416 See Recitals 26 of the European Commission, Proposal for a Regulation of the European Parliament and of the Council
applying a scheme of generalised tariff preferences. See also Regulation (EU) No 182/2011.

417 See Paragraph 2 and 3 Article 8 of the European Commission, Proposal for a Regulation of the European Parliament
and of the Council applying a scheme of generalised tariff preferences.

418 See Paragraph 3 and 8 Article 15 of the European Commission, Proposal for a Regulation of the European Parliament
and of the Council applying a scheme of generalised tariff preferences.

419 See Recitals 26 of the European Commission, Proposal for a Regulation of the European Parliament and of the
Council applying a scheme of generalised tariff preferences. See also Regulation (EU) No 182/2011.

420 See Article 25, 26 and 27 of the European Commission, Proposal for a Regulation of the European Parliament and of
the Council applying a scheme of generalised tariff preferences.

421 See Recitals 26 European Commission, Proposal for a Regulation of the European Parliament and of the Council
applying a scheme of generalised tariff preferences. See also Regulation (EU) No 182/2011.

422 See Paragraph 2 Article 8 Regulation (EU) No. 182/2011.
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applied in conjunction with the examination procedure. In the application of the
examination procedure, if the Committee delivers a negative opinion, the Commission
shall immediately revoke the implementing act adopted in compliance with the
regulations in Paragraph 2 Article 8 of the new Comitology decision.423

VIILf. Delegated and implementing powers in the GSP regulation after the Treaty of

Lisbon.

The existence of the non-legislative act has caused complexity in understanding
the existing EU legal system. As regulated under Article 288 of the TFEU (Ex 249
TEC)*24, there are three types of legal instruments in the Union, consisting of
“regulation, directives, and decisions”. This provision remains unchanged under the
Treaty of Lisbon. In the new Comitology decisions, there are two procedures
concerning “acts adoption”, which are known as the “delegated act” (previously called
RPS or PRAC) and the “implementing act” (normal Comitology procedures).425

Under the Treaty of Lisbon, the delegated act and implementing act are included
as “non-legislative executive measures”. The terms “delegated act and implementing act”
seem to have a “confusing use”. However, the provisions of the Treaty of Lisbon attempt
to distinguish both terms by defined “delegated acts” as acts “that expand on elements of
the legislative act within the framework worked out latter”. Further Curtin describes that
“delegated legislative acts, working out the detail of legislation the idea presumably being
that this will ensure that the legislature does not have to spend valuable time on the
specifics of legislation but can delegate that task to the executive (the Commission) with
more time and resources at its disposition”. The powers delegated cover a range of areas
from rules (on the technical and detailed elements that develop a legislative act) to the
subsequent amendments of certain aspects of the legislative act. In any adoption of the
legislative acts, the legislator has the power to determine the scope of the essential
elements or degree of details required for the essential elements in a specific area and
to what extent those elements should be expanded on by the delegated acts.#26

There is a four-level hierarchy of legal acts in the EU laid down under Articles
288-292 of the TFEU. The first level of hierarchy of legal acts is treaty provisions. The
second level of hierarchy of legal acts is legislative acts, adopted under the co-decision
procedure and special legislative procedures.*2” The third level of hierarchy of legal
acts is delegated acts.#28 The fourth level of hierarchy of legal acts is implementing
acts.*29

The distinction between “legislative acts” and “non-legislative acts” in the EU
System is set out under the Treaty of Lisbon. Under the legislation framework, the
European Parliament and the Council enact legislative acts. Legislative acts are adopted
under ordinary or special legislative procedures. Non-legislative acts are implemented
by the Commission and are divided into delegated acts and implementing acts.
Therefore, there are two types of delegation of power. First, delegation of powers
conferred to the Commission to adopt “delegated acts”. Second, delegation of powers
conferred to the Commission to adopt “implementing acts” known as Comitology

423 See Paragraph 3 Article 8 Regulation (EU) No. 182/2011.

424 To exercise the Union’s competences, the institutions shall adopt regulations, directives, decisions, recommendations,
and opinions.

425 See Curtin, Deirdre., 2009, Op. Cit, p. 121.

426 See Curtin, Deirdre., 2009, Op. Cit, pp. 122-123.

427 See Article 289 of the TFEU.

428 See Article 290 of the TFEU.

429 See Article 291 of the TFEU.
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procedures. Non-legislative acts adopted by the Commission, ought to be applied in
general and may amend or supplement non-essential elements of a legislative act.430

According to Lenaerts, it is important to make a clear distinction between the
legislative and executive acts of the Union. The distinction has to be based on the type
of procedures and its adoption. In his opinion “the autonomous regulations of a more
technical nature would not justify a direct intervention of the legislator” and take the
form either of “delegated legislation”, or of “executive acts”.431

Further, Lenaerts make the distinction between the application of “heavy”
Comitology procedures and “light” Comitology procedures. Heavy Comitology
procedures involve intervention of a regulatory committee or management committee
and a strict control by the European Parliament, which includes a right of call back for
the legislator in certain cases. Heavy Comitology procedures are applied in the
delegated acts, since it “would include the legislation adopted by the Council or, more
frequently, by the Commission on the basis of a power granted either in a precise Treaty
provision or in a legislative act (first category)”.432

Light Comitology procedures are characterised as a consultative committee,
finalised by the Commission under the control of the European Parliament. In this
regard, light Comitology should be applied as “executive acts”, wherein, it includes acts
adopted at the Union level or at the national level. The adoptions would be based on
“legislative” provisions of the Treaties, a legislative act (adopted in compliance with the
co-decision procedure) or a “delegated act”.433

Delegated acts are classified as “ex ante” control or subject to revocation. Article
291 Paragraph 3 of the TFEU provides the rules that govern the Comitology procedures
of implementing acts. Where it is adopted under ordinary legislative procedures,
known as a co-decision legislation procedure, the EP and the Council jointly enact the
acts. 434

There are two procedures used in the adoption of legislative acts, as laid down in
Article 289 of the TFEU. Legal acts are adopted under these legislative procedures
classified as “legislative acts”. First, they are known as co-decision procedures or
ordinary legislative procedures and are defined as a standard procedure where the
European Parliament and the Council jointly adopt a Commission proposal.435 Second,
the so-called “special legislative procedures” are applied to specific cases*3¢ provided by
the Treaties.*37

Non-legislative acts*38 are the legal basis of the Comitology. Before the Treaty of
Lisbon entered into force non-legislative acts were governed under Article 202 of the
EC Treaty, thus, they were replaced by Articles 290 and 291 of the TFEU. Under the

430 See Brans, Hilde, The Treaty of Lisbon - EU Decision Making Procedures, available at
http://gain.fas.usda.gov/Recent%20GAIN%20Publications/The%20Treaty%200f%20Lisbon%20%20EU%20D
ecision%20Making%20Procedures_Brussels%20USEU_EU-27_2-19-2010.pdf, last accessed : 8 July 2011.

431 See Georgiev, Vihar., Commission on the Loose? Delegated Lawmaking and Comitology after Lisbon, Paper prepared for
the EUSA Twelfth Biennial International Conference, Boston, Massachusetts, 3-5 March 2011, Hyatt Regency
Boston, available at : http://euce.org/eusa/2011/papers/5g_georgiev.pdf, last accessed : 8 July 2011.

432 See Georgiev, Vihar., 2011.

433 See Georgiev, Vihar., 2011.

434 See Georgiev, Vihar., 2011.

435 See Article 294 of the TFEU.

436 For instance approval of the European Union budget.

437 See Brans, Hilde., 2010.

438 For instance the Generalized System of Preferences Rules of Origin laid down by Commission Regulation (EU) No
1063/2010 of 18 November 2010 amending Regulation (EEC) No 2454/93 laying down provisions for the
implementation of Council Regulation (EEC) No 2913/92 establishing the Community Customs Code.
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new Comitology system, non-legislative acts are divided into delegated acts#3? and
implementing acts#40. The new Comitology act entered into force on 1 March 2011.441

VIIl.g. Delegated act.
ViiLg.1. Historical review.

Delegated acts are considered as the successor of the Regulatory Procedure with
Scrutiny (RPS) due to some identical similarities. Therefore, as described by Curtin, the
delegated act procedure is not a new invention, it covers the same scope of application
covered by the pre-existing PRAC. However, the differences lie in the conditions to
which the delegated acts are applied.**2 The delegated acts and RPS were established
based on the power conferred by the legislator to the Commission with the aim of
efficiency.#43 However, in the implementation they are supervised and controlled by the
legislator. Through delegated acts the Commission is given a power to supplement or
amend the non-essential elements of the basic act.##* The European Parliament has the
veto right in the adoption of delegated acts, which means the legislator can raise
objection to anything that it disagrees with.445

The wording of the definition of delegated acts stipulated in Paragraph 1 Article
290446 of the TFEU sounds similar to that of the RPS as laid down in Decision
1999/468/EC and amended by Decision 2006/512/EC. In December 2009, the
Commission issued communication, informing the European Parliament and the
Council,**7 concerning the implementation of delegated acts. The Communication
contained the scope of delegated acts, a framework for the delegation of power, the
procedure for adopting delegated acts, scrutiny of delegated acts and the “model
template to provide standard wording for the legislators to define the scope of the
delegation of power in future legislative acts”448 The Commission concluded that the
scope of the delegated acts is not exactly identical with RPS, even though, both the
delegated acts and RPS are generally applied to amend or supplement certain non-
essential elements of the legislative instrument. The Commission focused on the
interpretation of the verbs “amend” and “supplement” in Article 290 of the TFEU. Vihar
elaborates the distinction of designation and the purpose of the wording “amend” and
“supplement”, as follows:

“[...] the Commission believes that by using the verb "amend" the authors of the new
Treaty wanted to cover theoretical cases, where the Commission is empowered
formally to amend a basic instrument, irrespective of whether the annex contains
purely technical measures. With respect to the verb “supplement”, the Commission
believes that the legislator should assess whether the future measure specifically adds

439 See Article 290 of the TFEU.

440 See Article 291 of the TFEU.

441 See Article 16 Regulation (EU) No 182/2011.

442 See Curtin, Deirdre., 2009, Op. Cit,, p. 123.

443 For instance to amend basic act.

444 See Hardacre, Alan., and Kaeding, Michael.

445 See Hardacre, Alan., and Kaeding, Michael.

446 “[ ] A legislative act may delegate to the Commission the power to adopt non-legislative acts of general application
to supplement or amend certain non-essential elements of the legislative act. The objectives, content, scope and
duration of the delegation of power shall be explicitly defined in the legislative acts. The essential elements of an
area shall be reserved for the legislative act and accordingly shall not be the subject of a delegation of power
[]"

447 See European Commission Communication from the Commission to the European Parliament and The Council
concerning Implementation of Article 290 of the Treaty on the Functioning of the European Union, COM(2009)
673 final, Brussels, 9.12.2009, available at : http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2009:0673:FIN:EN:PDF, last accessed : 11 April 2011.

448 See Brans, Hilde., 2010-
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new non-essential rules which change the framework of the legislative act, leaving a
margin of discretion to the Commission [...]".44°

It is concluded that the scope of the implementation of the delegated acts is
provided under the Treaty, while the details of the conditions for the implementation of
the delegated powers is specified in every individual legislative act.

On the 11 April 2011, the Council issued a note from the Presidency about the
delegations concerning the common understanding of delegated acts. The note
contained practical arrangements and agreed clarifications, and preferences applicable
to delegations of legislative power. It was regulated under Article 290 of the TFEU. It
must be in accordance with the objectives, contents, scopes, and duration of delegation,
and expressly defined in each “basic act”. The three main institutions of the Union, i.e.
the European Parliament, the Council, and the Commission, shall cooperate in
exercising their powers in accordance with the procedures laid down in the TFEU. The
effective controls over the delegated power are carried out by the European Parliament
and the Council. Therefore, it is necessary to establish appropriate contacts at an
administrative level. It is also stressed that the Commission should carry out
appropriate and transparent consultations, including those at an expert level.450

In respect of the technical implementations of the duration of the delegation of a
basic act, the Commission may adopt delegated acts for an undetermined or
determined period. However, when a determined period is provided, the basic act
should provide the time duration, unless the European Parliament or the Council
oppose to an extension not later than three months before the end of each period.
However, it does not affect the revocation rights of the European Parliament or the
Council 451

VIll.g.2. How do delegated acts work in GSP?

Delegated acts are adopted to supplement or amend non-essential elements of
legal acts. This refers to “non-legislative acts of general application”, which are aimed to
“supplement or amend laws” on its “non-essential elements”452 In exercising the
delegation of power, the Commission is controlled by the Council and the European
Parliament under “shared competent procedures”. In such control mechanism, the
Council and the European Parliament have the veto rights to refuse Commission
measures and/or withdraw the delegation mandate that is given to the Commission.53

The Council and the European Parliament have to clearly set out the objectives,
contents, scope, and duration of the delegation of power to the Commission in every
establishment of a legislative act. If the European Parliament or the Council expresses

449 See Georgiev, Vihar.,, 2011. See also Curtin, Deirdre., 2009, Op. Cit, p. 118 . “[...] According to the Court, delegated
regulations discussed in such “comitology committees”, as they became known generically, may only amend or
supplement certain non-essential elements of the law or framework law not covering essential elements of an
area. This is an attempt to limit the remit of the tasks they carry out and to ensure the underlying legislation
(framework law) will guide the exercise of delegated power by the Commission and the comitology committees
[.]"

450 See Council of European Union, Note from Presidency to Delegations Subject: Common Understanding - Delegated Act,
Brussels, 10 April 2011, 8753/11, PE 164, INST 195, available at
http://register.consilium.europa.eu/pdf/en/11/st08/st08753.en11.pdf, last accessed : 18 May 2011.

451 See Council of European Union, Note from Presidency to Delegations Subject: Common Understanding - Delegated Act,
Brussels, 10 April 2011.

452 See Stratulat, Corina., and Molino, Elisa., Implementing Lisbon: what’s new in comitology?, Policy brief, European Policy
Center, April 2011, available at : http://www.epc.eu/documents/uploads/pub_1258_implementing lisbon_-
_what_s_new_in_comitology.pdf, last accessed : 8 July 2011.

453 See Deutsche Bank AG, DB Research, Comitology reloaded: On delegated acts and implementing acts, January 14, 2011,
available at : http://www.dbresearch.com/PROD/DBR_INTERNET_EN-PROD/PROD0000000000268456.pdf,
last accessed : 8 July 2011.
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no objection within the time limit set by the legislative act, a delegated act may enter
into force. The European Parliament votes on a majority of its members, while the
Council uses a qualified majority.4>* To sum up, the delegated powers are granted to the
Commission to supplement or amend legislation, on the other hand the Council or the
Parliament may use the veto right upon its adoption.

VIILh. Implementing Act

It should be noted that the Treaty of Lisbon has brought some changes to trade
legislations. In this regard, it also affects GSP legislation and its implementation as it is
established under CCP. Under the Treaty of Lisbon, the CCP is subject to45> ordinary
legislative procedures provided under Article 294 of the TFUE (Ex Article 251 TEC).
Ordinary legislative procedures are defined as the joint adoption by the European
Parliament and the Council of a regulation, directive, or decision on a proposal
submitted by the Commission.#5¢ Ordinary legislative procedures are also called “co-
decision procedures” since they are jointly adopted by legislative institutions of the
EU.457

The legal history of the new Comitology started in March 2010 when the
Commission proposed a “draft regulation on the mechanisms for control by member
states of the Commission’s exercise of implementing powers”. In the proposed draft
regulations, the Commission outlines two main principles for the new regulation of the
Comitology procedures. First, the member states are unilaterally responsible for
controlling the Commission's exercise of implementing powers. Second, the procedural
requirements should be proportionate to the nature of implementing acts.*>8 The new
Comitology decision requires “the European Parliament and the Council to lay down the
rules and general principles” concerning mechanisms for control by member states over
the Commission’s in exercising implementing powers.*59

The implementing act is recognised in the Union Legal System as a “rule making
measure” that implements the legislative or delegated act in the sense of adopting the
necessary rules to apply it (or rules that correspond to the level of regulations at a
national level) or actually applying it to specific cases (individual decisions). The
implementing acts are carried out by the Commission based on standard Comitology
procedures.4¢0 The implementing is applied where “uniform conditions for implementing
legally binding Union acts are needed”. Therefore, the legislator confers the appropriate
implementing powers to the Commission to be implemented under the control of the
member states.*61

On 16 February 2011 the new Comitology decision was issued under EU
Regulation No. 182/2011, concerning “mechanisms for control by member states of the
Commission’s exercise of implementing powers”462 After the new Comitology decision

454 See Brans, Hilde., 2010.

455 See Article 188 C Paragraph 2 (TFEU) Treaty of Lisbon : “[...] The European Parliament and the Council, acting by
means of regulations in accordance with the ordinary legislative procedure, shall adopt the measures defining
the framework for implementing the common commercial policy [...]".

456 See Article 289 Paragraph 1 of the TFUE.

457 See The Co-Decision or Ordinary Legislative Procedure, available at
http://ec.europa.eu/codecision/procedure/index_en.htm, last accessed : 18 July 2011.

458 See Georgiev, Vihar., 2011.

459 See Recital 4 Regulation (EU) No. 182/2011.

460 See Curtin, Deirdre., 2009, Op. Cit,, p. 123.

461 See Brans, Hilde., 2010.

462 See Regulation (EU) No 182/2011.
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entered into force, the Commission issued Proposals called Omnibus 1463 and Omnibus
[1464, Both proposals contain updates of the decisions in various ranges of trade
legislations adopted in the EU. These proposals do not propose to amend the substance
of the regulation, or, “do not touch” the essential core of the regulation established
under the co-decisions procedure. The Omnibus Proposals are based on the existence
of “delegated power” that is granted to the Commission to set out technical
requirements, and to adjust existing legislation related to decision-making
procedures.465

However, both of those proposals distinguish whether the regulation concerned
is based on 1999 Comitology decisions or not. The Proposal of Omnibus I focuses on the
procedures that are not based on the 1999 Comitology decision. The Omnibus I reviews
whether such procedures are necessarily converted into implementing powers or
delegated acts. While Proposal Omnibus II concerns the procedures that are based on
the 1999 Comitology decision, where it is considered whether they should be
converted into delegated powers or not.466

The Omnibus I covers 24 regulations from across the area, which includes all
trade defence instruments, the regulation establishing the EU’s GSP, the EPA’s Market
Access Regulation, the Trade Barriers Regulation, the Blocking statute responding to
legislation with extra-territorial effect, and, a number of regulations implementing
safeguard clauses and managing the implementation of bilateral agreements. The EU's
GSP is covered under Omnibus I, which means that all procedures under this regulation
that are not based on the 1999 Comitology decision will be converted into
implementing powers or delegated acts.67

The Omnibus II covers 10 regulations in various areas. It consists of instruments
governing textile and steel trade, the regulation establishing the EU's GSP, the EPA’s
Market Access Regulation, the regulation preventing trade diversion of certain key
medicines, a number of regulations managing bilateral agreements, and a regulation
managing trade sanctions imposed against the US. The procedures under the EU's
current GSP that are based on the 1999 Comitology decision will be converted into
delegated powers.#68 Apparently, the new Comitology decision has brought significant
impact to both the EU’s current GSP and the EU's New Proposal of the GSP regulation.

The Proposal of Omnibus II addresses legislations relating to textiles and steel,
certain elements of the EU's GSP and the EPA’s Market Access Regulation. The Omnibus
I1 is designed to review all legislations that contain Comitology after the Treaty of
Lisbon entered into force. While the proposal of Omnibus I concerns trade policy and
competition policy. Since most EU policy areas are subject to Comitology, especially
trade policy. However, this has been excluded from the existing Comitology decision.
Therefore, the EU GSP is excluded from Comitology, and converted into delegated
acts.*6?

463 See Updating trade legislation procedures: the Omnibus I proposal, Brussels, 7 March 2011, available at :
http://trade.ec.europa.eu/doclib/docs/2011/march/tradoc_147618.pdf, , last accessed : 28 March 2011.

464 See The Commission proposes to update trade legislation procedures: the Omnibus II proposal, Brussels, 15 June
2011, available at : http://trade.ec.europa.eu/doclib/docs/2011/june/tradoc_147978.pdf, last accessed : 1 July
2011.

465 See Article 290 Paragraph 1.

466 See The Commission proposes to update trade legislation procedures: the Omnibus II proposal, Brussels, 15 June
2011.

467 See Updating trade legislation procedures: the Omnibus I proposal, Brussels, 7 March 2011.

468 See The Commission proposes to update trade legislation procedures: the Omnibus II proposal.

469 See Updating trade legislation procedures: the Omnibus I proposal, Brussels, 7 March 2011.
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Paragraph 2 Article 291 of the TFEU, stipulates that: “...] uniform conditions

are required for the implementation of binding acts, implementing powers may be

delegated to the Commission, but principally the member states are responsible for the

implementation of legal acts [...]”.470

Each legislative act that was enacted after 1 March 2011 has to be based on the
new Comitology decision.#’! As explained, the new Comitology decision simplifies the
Comitology procedures from five types of procedurest’2 to two types of procedures,
consisting of “advisory” and “examination” procedures. In both procedures, the
committees are formed by representatives of member states and are chaired by the
Commission in which they have the task of scrutinising the proposed implementing
acts.*’3 The new Comitology decision provides two committee procedures, i.e. the
advisory procedure, mirroring the previous advisory procedure as regulated under
Article 3 of Decision 1999/468/EC, and a new “examination procedure”, replacing the
“preceding management”7* and “regulatory+*’s procedure”.

The examination procedure is applied in the implementing act, covering areas of
common agricultural and the Common Fisheries Policy, environment, security, safety,
and protection of health or safety of humans, animals or plants, and CCP. Further, the
examination procedure is used for implementing measures of “general scope” and
“programmes with substantial implications”, and regarding taxes. The advisory
procedure should be used for all other measures.476

In the new Comitology procedures, all the mechanism is initiated by presentation
of the Commission regarding the drafting of the implementing act. The committee gives
its opinion regarding the draft. The validity of the opinion is determined by the specific
procedure.#’7 In the advisory procedure, the Comitology Committee delivers its
opinion, and if it is necessary this is done through voting. The Comitology Committee
adopts the opinion by simple majority of its component members.4’8 The Commission
takes the utmost account of the conclusions drawn from the discussions within the
committee and of the opinion delivered.4’ However, the Commission is not obliged to
follow this opinion.480

While, in the examination procedures, the Comitology Committee must deliver its
opinion upon draft measures using the Qualified Majority Vote (QMV) system for acts
to be adopted on a proposal from the Commission. Such mechanism is regulated by
Articles 16(4)*81 and (5)%82 of the TEU and Article 238(3)483 of the TFEU. The

470 See Deutsche Bank AG, DB Research, Comitology reloaded: On delegated acts and implementing acts.

471 See Brans, Hilde., 2010.

472 Advisory, management, regulatory, regulatory with scrutiny and the safeguard procedure.

473 See Stratulat, Corina., and Molino, Elisa., 2011.

474 “I...] The management procedure considered as the oldest comitology procedur which established in 1962 in the area
of CAP. The management procedure considered restricts the Commission the least. In this procedure if a
comitology committee objects to a Commission proposal by means of qualified majority vote, the matter is
forwarded to the Council. In the absence of such a qualified majority against its proposal the Commission can go
ahead with implementation [...]”. See Curtin, Deirdre., 2009, Op. Cit, p. 117-118.

475 Curtin noted that “[...] the regulatory procedure is much more restricting. The comitology committee has to first
approve the draft measure by a qualified majority of its members before the Commission can go ahead. If a
qualified majority of the committee is not in favour, then the matter must be forwarded to the Council as well
[...]"”. See Curtin, Deirdre., 2009, Op. Cit, p. 117-118.

476 See Georgiev, Vihar., 2011. See also Stratulat, Corina., and Molino, Elisa., 2011. See also Hardacre, Alan., and Kaeding,
Michael.

477 See Tosiek, Piotr..

478 See Paragraph 1 Article 4 Regulation (EU) No 182/2011.

479 See Paragraph 2 Article 4 Regulation (EU) No 182/2011.

480 See Hardacre, Alan., and Kaeding, Michael..

481 “[...] As from 1 November 2014, a qualified majority shall be defined as at least 55 % of the members of the Council,
comprising at least fifteen of them and representing Member States comprising at least 65 % of the population
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Comitology Committee can issue three different opinions, i.e., “negative opinion, positive
opinion and no opinion”.484

First, the Commission adopts the draft implementing act when positive opinion is
issued by the Comitology Committee.*85 Second, if negative opinion is issued, then the
Commission is not allowed to adopt the draft implementing act. However, when
negative opinion is issued the Commission has two options. First, it can submit an
amended version of the draft implementing act or a new version of the draft
implementing act to the same committee within 2 months of issuance of the negative
opinion. Second, it can submit the draft implementing act within 1 month of such
issuance to the appeal committee for further consideration.48¢

Third, if no opinion is issued, the Commission can adopt the draft implementing
act with referral to the Comitology Committee.*8” The examination procedure in the
area of CCP has been changed; the Commission cannot adopt the draft of the
implementing act when no opinion has been issued by the Comitology Committee. With
respect to the adoption of the draft anti-dumping or countervailing measures, where no
opinion is delivered by the committee and the “simple majority of its component
members opposes the draft implementing act”*88 the Commission should conduct
consultations with the member states. Thus, within 14 days to 1 month later the
Commission has to submit the draft measures to the Appeals Committee. Then, the
Appeals Committee has to meet 14 days to 1 month later to make a final decision.*89
The other procedure for the new Comitology decision is “immediately applicable to the
implementing act”. In the old Comitology decision, this procedure was known as the
safeguard procedure.

of the Union. A blocking minority must include at least four Council members, failing which the qualified

majority shall be deemed attained. The other arrangements governing the qualified majority are laid down in

Artic le 238(2) of the Treaty on the Functioning of the European Union [...]".

482 “I...] The transitional provisions relating to the definition of the qualified majority which shall be applicable until 31
October 2014 and those which shall be applicable from 1 November 2014 to 31 March 2017 are laid down in the
Protocol on transitional provisions [...]“.

483 “[...] As from 1 November 2014 and subject to the provisions laid down in the Protocol on transitional provisions, in
cases where , under the Treaties, not all the members of the Council participate in voting, a qualified majority
shall be defined as follows:

(a) A qualified majority shall be defined as at least 55 % of the member s of the Council representing the
participating Member States, comprising at least 65 % of the population of these States. A blocking
minority must include at least the minimum number of Council members representing more than 35 % of
the population of the participating Member States, plus one member , failing which the qualified majority
shall be deemed attained;

(b) By way of derogation from point (a), where the Council does not act on a proposal from the Commission or
from the High Representative of the Union for Foreign Affairs and Security Policy, the qualified majority
shall be define d as at least 72 % of the members of the Council representing the participating Member
States, comprising at least 65 % of the population of these States [...]".

484 “[..] In the examination procedure the role of the Council is very significant. It noted by Curtine that the involvement
of the Council has been obligatory under specific circumstances since comitology committees were established.
In the old comitology decision, the management and regulatory procedure are two different procedures not
being merged. In the previous management committee procedure state that, if a comitology committee gives a
negative opinion, qualified majority can pass on the proposal to the Council that can then take a decision. In the
previous regulatory procedure, the committees have three possibilities of opinion, i.e., negative opinion, positive
opinion and no opinion. In the regard of no opinion or negative opinion, the proposal has to be referred to the
Council that will then take a decision by qualified majority [...]”. See Curtin, Deirdre., Executive Power of the
European Union : Law, Practices, and the Living Constitution, Volume XII/4, Oxford University Press, 2009, p.
118.

485 See Paragraph 2 Article 5 Regulation (EU) No 182/2011.

486 See Paragraph 3 Article 5 Regulation (EU) No 182/2011.

487 See Paragraph 4 Article 5 Regulation (EU) No 182/2011.

488 See Subparagraph 1 Paragraph 5 Article 5 Regulation (EU) No 182/2011.

489 See Subparagraph 2 Paragraph 5 Article 5 Regulation (EU) No 182/2011.
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Finally, it has been noted that the Comitology procedure in the current GSP is
carried out by the Generalised Preferences Committee and is maintained for the coming
GSP. The Generalised Preferences Committee was established as a part of the control
mechanism in order to ensure that a transparent and fair system is implemented by the
Commission. The new Comitology decision that replaced the old Comitology decision
has created greater differences in the application of the Comitology procedure because
of the simplification of the procedure.

IX. The EU GSP as derogation from the Common Customs Tariffs.

The Common Customs Tariffs (CCT) is the main characteristic of the customs
union. The CCT plays an important role in the import duties from third countries. Since
1968, the member states have not been allowed to unilaterally carry out customs
policies, for instance, to suspend customs duties or change CCT. The normal application
of CCT can only be waived by the Council through the adoption of various tariff
measure regulations.#? The CCT is regulated under Council Regulation 2658/87, and
has been established to allow the tariff developments negotiated in the World Customs
Organization (WCO) to be adopted into the Community system.49!1 The Commission
operates the CCT based on the principle laid down in Article 27 of the EC Treaty.492 The
establishment of CCT is based on Articles 23, 26, and 27 of the EC Treaty.*3 Under
certain conditions the Council or the Commission are able to authorise tariff quotas at
reduced duty or duty free. Article 26 of the EC Treaty regulates a general power to
adjust (the power to alter or suspend) duties in the CCT.4%4 The CCT establishment and
operation by the Commission must be based on some principles that are set out as
follows:495

(a) The need to promote trade between member states and third countries;

(b) Development in conditions of competition within the Community insofar as they
lead to an improvement in the competitive capacity of undertakings;

(c) The requirements of the Community as regards the supply of raw materials and
semi-finished goods; in this connection the Commission must take care to avoid
distorting conditions of competition between member states in respect of
finished goods; and

(d) The need to avoid serious disturbances in the economies of member states and to
ensure rational development of production and expansion of consumption within
the Community.

The CCT envisages general rules for the interpretation of nomenclature. It's
compiled with general rules concerning nomenclature and duties. The Customs Code
Committee also provide information on the interpretation of the tariffs. 4% The CCT is
consisting of twenty-one sections and conceiving ninety-nine Chapters. The first
twenty-four of this Chapter regulate concerning “agricultural products and products of
the food industry”. All industrial products regulated in the rest of seventy-five
Chapters.®7 Products regulated by Euratom Treaty covered by special rules, thus, it
included in the CCT annexed to Council Regulation 2658/87. The EU GSP accords tariff

490 See See Moussis, Nicholas., 2005, Op. Cit. p. 69.
491 See Gormley, Laurence W., EU Law of Free Movement of Goods and Customs Union, Oxford University Press, New York,
2009, paragraph 2.01.

492 See Ibid,, paragraph 2.02.

493 See Ibid., paragraph 2.03.

494 See Ibid., paragraph 2.04.

495 See Ibid,, paragraph 2.05.

496 See [bid,paragraph 2.10.

497 See Ibid, paragraph 2.06.
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preferences to all developing countries (beneficiary countries). Quotas and other types
of modifications to the CCT applied under Article 26 of the EC Treaty. Member states
not allowed modifying the level of charges imposed under the CCT (or other
Community legislation) by unilaterally applying additional national duties and/or
increasing the tariff.498

According to Article XXIV of WTO, Regional Trade Agreements (RTAs), for
example customs unions, must fulfil two criteria : (i) they should not lead to an
increase in average trade barriers against third parties; and (ii) they should lead to the
lowering of tariffs and non-tariff barriers on “substantially all” trade between member
countries.*® In the custom union, CCT applied to the goods originating from non-
member states. 500

The membership of Unions is the maximum preferential treatment of the EU. In
other words, when a state entitled EU membership, they automatically entitled the
privilege provided by the Union’s. The main characteristic of the Unions is integration
through establishment common policies such as CCP, CAP, and competition policy, and
common basic rules. These common rules and policies regulate the movement of goods,
services, capital, and persons.501

The “association agreements” defined as the agreement between the EU and the
third states to establish of Custom Unions or Free Trade Area (FTA). This agreement
also covers common rules on “non-trade issues” such as mobility of citizens, industrial
standards, financial aid, and development. For example, the agreement between the EU,
Iceland, Liechtenstein, and Norway, called as European Economic Association (EEA).502

Scheme of FTA, defined as the agreement establish between EU and third states.
For example, Economic-Partnership Agreements (EPAs) negotiated between the EU
and its former colonies from African Caribbean and Pacific (ACP) regions.593 Under the
scheme of non-reciprocal preferences, EU established the GSP under the Enabling
Clause 1979.504

De facto the EU establish a ranking of their preferential relationship with third
states, as visualised in the “pyramid of preferences”. These structure of pyramid figure
out the preferences degree. The lower rank of the preferential treatment granted by EU
moving to the downward of pyramid, respectively. The left side indicated the legal
instruments granting the preferential treatment such EU Memberships, Association
Agreement, Cooperation Agreement, GSP, and CCP. While, on the right side indicated
the general content of the treatment. 505

498 See Ibid, paragraph 2.09.

499 See Conconi, Paola.

500 See International Center for Economic Growth, Near East Program, Free Trade Agreements and Rules of Origin, Policy
Brief, Economic Policy Initiative Consortium Project, Brief#0012, Retreived from
http://www.atdforum.org/IMG/pdf/Policy_Brief RoO.pdf, Last Accessed : 9 April 2011.

501 See Conconi, Paola.

502 See Conconi, Paola.

503 See Conconi, Paola.

504 See Conconi, Paola.

505 See Altomonte, Carlo., Nava, Mario., 2005, Op. Cit,, p. 358.
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Figure 2. The Europe Union Pyramid of Preferences

The “maximum preferential treatment” granted by EU membership placed in the
top of pyramid. The “association agreement” is the preferential treatment granted by EU
in the form of custom union. It is requiring unanimous approval by the Council and the
European Parliament. The third rank from the top pyramid is “cooperation agreement”.
[t is involving free trade provisions and some other forms of technical cooperation. The
GSP placed in the second step upper the bottom of pyramid that grant reduction of
common external tariffs countries or specific product as set out under the scheme. In
the base of the EU pyramid of preferences placed the CCP, wherein no specific
preferences granted except for the preferences ruled under WTO Agreement.5% In the
bottom line of the pyramid, provide MFN Treatment scheme, which granted to the
countries that excludes from trade preferences. Approximately three quarter of EU
imports are covered by non-preferential (MFN) tariffs.507

The CCT established based on uniform character, and its purposed to secure
common market from trade deflections. There are some derogations of CCT, for
instance, elimination of customs between the member states under FTA or custom
unions, elimination of tariff under contractual preferential agreement (Cotonou
Covention) and partial of full suspension of customs duties on imports under GSP
scheme. The CCT “was intended to achieve an equalization of customs charges levies at
the frontiers of the union on imports from non member states, in order to prevent any
trade deflection and distortion of free internal circulation or competitive conditions”.508

X. European Union Generalised System of Preferences scheme.

The basic concept of the GSP is “offering” developing countries and LDCs a
reduction in customs duties for “some™% of their products when entering the EU
market. Its purpose is to accelerate beneficiary countries to the “fullest participation
and integration in global trade”. It encourages the improvement of state revenue, GDP,
and economic development of beneficiary countries, so that they are able to compete in
trade liberalisation. This preference is “offered” to developing countries and LDCs
under some eligibilities and criteria or conditions. It must be fulfilled before acquiring

506 See Altomonte, Carlo., Nava, Mario., 2005, Op. Cit, pp. 361-362.

507 See WTO (2007) : Conconi, Paola,

508 See Eeckhout, Piet., 2004, Op. Cit., pp. 358-359.

Lo See A scheme of generalised tariff preferences 2009-2011, available at
http://europa.eu/legislation_summaries/external_trade/cx0003_en.htm, last accessed : 26 June 2011.
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such facility. The criteria or conditions should be established and are solely intended
“to respond positively” to the development needs of the beneficiary country and not
contrary to the generalised, non-discriminatory and non-reciprocal principles of the
Enabling Clause. Since, the notion of GSP is voluntary for the developed country, the
preference-granting country holds the right to determine a list of products of the
beneficiary country that are granted a reduction in customs duties.

The EU GSP was first introduced in 1971. Thus, the GSP was reformed in 1994 to
become more “development-oriented” and to focus on the poorest countries (countries
most in need). It should correspond to the GATT instruments. The GSP should be able
to promote the integration of the developing country into the world economy and
multilateral trading system.510

X.a. General Arrangement.
X.a. 1. Conditions and Eligibility.

General arrangement is granted to all beneficiary countries excludes LDCs. Since
there is no “precise” definition of developing countries, EU set out the eligibility for
developing countries to obtain such preferences based on country income classification
issued by the World Bank. The World Bank classifies country income into three
categories, i.e, low income, lower middle, and upper middle-income countries,
depending on GDP per capita. The conditions set out in Article 3 of the current GSP
regulation merely based on economic criteria. 511

First, the beneficiary country should not classified by the World Bank as a high-
income country during three consecutive years.512 Second, when the value of imports
for the five largest sections of its imports covered by the GSP into the Community
represents less than 75 % of the total GSP-covered imports from that beneficiary
country into the Community, the beneficiary country excluded from the grantees.5!3
The second condition used to control “valume of imports”. Its avoiding to exclude a
beneficiary country that do not have export diversifications and its export highly
depend on the GSP scheme. This conditions essentially addressed to ensure the
beneficiary countries gain the real benefit from the GSP scheme.

Third, beneficiary country will be removed from the list of beneficiary countries
when benefited from a preferential trade agreement with the Community that covers
all the preferences provided by the GSP scheme.5!* This conditions established in order
to avoid overlap of preferences with the same benefits to beneficiary country. This
circumstance might occur since EU has various range schemes of trade preferences
granted to the developing countries.515

X.a. 2. Facilities and Benefits.
Some facilities and benefits are granted under current the general arrangement.
There are 6350 products covered under current general arrangement listed in annex II

510 See Eeckhout, Piet., 2004, Op. Cit., pp. 359-360.

511 See Paragraph 1 Article 3 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011.

512 See Paragraph 1 Article 3 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011.

513 See Paragraph 1 Article 3 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011.

514 See Paragraph 2 Article 3 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011.

515 See Conconi, Paola. See also Altomonte, Carlo., Nava, Mario., 2005, Op. Cit, p. 362. “[...] Whereas both this scholars
explained about European Union preferential relationship with third states under Common Commercial Policy,
known as pyramid of preferences [...]”. See also Candau, Fabien, Fontagne, Lionel and Jean, Sébastien, The
utilisation rate of preferences in the EU, Presented at the 7th Global Economic Analysis Conference, Washington
D.C., 17-19 June 2004, available at : https://www.gtap.agecon.purdue.edu/resources/download/1838.pdf, last
accessed : 11 March 2011.
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Regulation (EC) No. 732/200851¢. In the previous GSP regulation the products coverage
are divided into three category, i.e., “very sensitive, sensitive and semi-sensitive
products”. The current GSP regulation simplified it into one single category, that is,
“sensitive products”. Access of duties-free granted to non-sensitive products except for
agricultural components, as stipulated in the Paragraph 1 Article 6 Council Regulation
(EC) No 732/2008:

“[...] Common Customs Tariff duties on products listed in Annex Il as non-sensitive

products shall be suspended entirely, except for agricultural components [...]".

The sensitive products listed in Annex II of the current GSP regulation, its CCT ad
valorem duties reduced by 3.5 percentage points.517 Products of Sections XI (a) and XI
(b), textile products, and clothing materials given 20% tariff reduction.518 The general
arrangement provides specific provisions for sensitive products under CCT specific
duties with 30% tariff reduction. 519 This facility revoked when the products graduated
(section graduation) or removed from the list of preference.520 General arrangement
GSP rates for sensitive products calculated in the following methods:

a. A flat-rate reduction of 3.5 percentage points to the MFN duty, which applicable
to the ad valorem duties.

b. A 30% reduction in the MFN duty where only specific duties apply.

c. Inthe case duties are composed of both ad valorem and specific duties, a flat-rate
reduction of 3.5 percentage points applicable to the ad valorem duties only.

d. Limited exceptions apply for textiles and clothing (products of sections XI (a) and
XI (b)), whose MFN duties shall be reduced by 20%.

X.b. Special incentive arrangement for sustainable development and good
governance.
X.b. 1. Conditions and Eligibility.

The Special Incentive Arrangement for Sustainable Development and Good
Governance, known as GSP+, introduced in 2006. The GSP+ scheme established to
promote the implementation of human rights, environment and internationally labour
standard, good governance and combating corruption, and combating drugs trafficking.
Tariff treatment of GSP+ granted based on “economic vulnerability and the sustainable
development criteria”, This criteria set out the standard instrument of 27 international
conventions, as listed in Annnex III. Beneficiary country obliged to ratify and
implement effectively such instrument under their national legislation. In 2006 to

516 See United Conference on Trade and Development, Generalized System of Preferences: Handbook on The Scheme of The
European Community, pp. 21 - 34, United Nations, New York and Geneva, 2008, available at
http://193.194.138.235/en/docs/itcdtsbmisc25rev3_en.pdf, last accessed : August 2010.

517 See Paragraph 2 Article 6 of the Council Regulation (EC) No 732/2008. See also Paragraph 3 Article 6 Council
Regulation (EC) No 732/2008, stipulated : “[...] Where preferential duty-rates, calculated in accordance with
Article 7 of Regulation (EC) No 980/2005, on the Common Customs Tariff ad valorem duties applicable on 25
August 2008, provide for a tariff reduction, for the products referred to in paragraph 2 of this Article, of more
than 3,5 percentage points, those preferential duty-rates shall apply [...].”

518 See Paragraph 2 Article 6 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011.

519 See Paragraph 4 Article 6 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011,
stipulated : “[...] Common Customs Tariff specific duties, other than minimum or maximum duties, on products
listed in Annex II as sensitive products shall be reduced by 30 % [...]”. For the application of the paragraphs 2
and 4 Article 6 Council Regulation (EC) No 732/2008, it should referred to paragraphs 5 and 6 as well of the
same article, stipulated : “[...] Where Common Customs Tariff duties on products listed in Annex II as sensitive
products include ad valorem duties and specific duties, the specific duties shall not be reduced. “Where duties
reduced in accordance with paragraphs 2 and 4 specify a maximum duty, that maximum duty shall not be
reduced. Where such duties specify a minimum duty, that minimum duty shall not apply [...].”

520 See Paragraph 7 Article 6 Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011,
stipulated : “[...] The tariff preferences referred to in paragraphs 1, 2, 3 and 4 shall not apply to products from
sections in respect of which those tariff preferences have been removed, for the country of origin concerned, in
accordance with Article 13 and Article 20(8) as listed in column C of Annex I [...]".
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2008, there are 14 developing countries granted GSP+ arrangement. The GSP+ deemed
as the effective and efficient tool to promote sustainable development and good
governance through trade. This scheme still maintained and unchanged until 31
December 2013521,

The criteria of economic vulnerability on GSP+ set out in the Paragraph 2 Article
8. A beneficiary country qualified as vulnerable country based on categories, as follows:

(a) A developing country, which is not classified by the World Bank as a high-
income country during three consecutive years.

(b) Whereas the five largest sections of its GSP covered imports into the Community
represent more than 75 % in value of its total GSP covered imports, or in other
words, it has a non-diversified economy.522

(c) A developing country of which the GSP covered imports into the Community
represent less than 1 % in value of the total GSP covered imports into the
Community.523

Paragraph 1 Article 8 of the GSP regulation laid down requirement for beneficiary
countries to obtain facilities of GSP+. Beneficiary countries has to meet this
requirement before submitting a request of GSP+ facilities and benefits. These
requirements obliges the candidate beneficiary country of GSP+ to :

(a) It has ratified and effectively implemented 27 international conventions listed

in Annex III in the current GSP regulation.

(b) It has to give an undertaking to maintain the ratification of the international
conventions and their implementing legislation and measures, and accepts
regular monitoring and review of its implementation record in accordance with
the implementation provisions of the conventions it has ratified.

(c) Ithas to meet economic vulnerability criteria.

The Commission will keep reviewing and assessing the status of ratification and
enforcement of the instrument in the beneficiary countries by examining available
information from relevant monitoring bodies. The Commission submitting to the
Council the summary report on the status of ratification and available
recommendations provided by relevant monitoring bodies.52¢ It will be used as a
discussion reference for the next regulation. This mechanism is aimed to ensure the
GSP+ utilized by the beneficiary countries appropriately.

Only beneficiary country that meets the conditions set out by the regulation able
to propose a request to obtain facilities of theGSP+ scheme. 525 Therefore, beneficiary
country needs to investigate their possibility of obtaining additional preferences under
GSP scheme.526 Beneficiary country has to submit the writing request to the
Commission accompanied with comprehensive information concerning the ratification
of the related conventions. Beneficiary countries have to submit evidence of the
adoption and implementation of those conventions in their national legislation.>2? The
Commission examining the request from the beneficiary country or territory on the

521 See Paragraph 5 Article 1 Regulation (EU) No 512/2011 of the European Parliament and of The Council.

522 “[...] Non diversified economy is measured according to the fact that its five largest sections of GSP-covered imports
represent more than 75% in value of its total GSP-covered imports to the EU [...]”. See EU GSP Handbook.

523 Bartels noted that this criterion is not defined in terms of the country at issue, but in terms of EU imports, an entirely
independent factor. As such, by definition it cannot be a relevant criterion for discriminating between
developing countries.

524 See Paragraph 3 Article 8 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011.

525 See United Conference on Trade and Development, Generalized System of Preferences: Handbook on The Scheme of The
European Community, p- 13, United Nations, New York and Geneva, 2008, available at
http://193.194.138.235/en/docs/itcdtsbmisc25rev3_en.pdf, last accessed : August 2010.

526 See Ibid.,

527 See Paragraph 2 Article 9 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011.
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eligibility to obtains GSP+.528 The formalities and procedures to obtain GSP+ facility
seen as obstacle for beneficiary countries, on the other hand, EU needs to ensure that
GSP+ granted appropriately. In this point, Lorand Bartels criticizing GSP+ as follows:

“[...] a further difficulty with the EU’s GSP+ arrangement concerns the sequencing of

the grant of preferences and the conditions to be met. Here the EU seems to have

created a paradox. If one accepts the stated rationale for this arrangement, the GSP+

preferences are designed to enable countries to meet the cost of ratifying and

implementing certain conventions. The problem is that the preferences are also

only made available once this has been done. As there is a lead time before the

benefits begin to flow, this means that the GSP+ beneficiaries are required to bear

an immediate cost, which, in theory, will be compensated later [...]”.52°

On this point of view, the conditions set out under GSP+ will burden extra cost to
beneficiary countries. This extra cost is non-trade conditions, which probably not all
the beneficiary countries could afford it. In addition, Bartels also noted, “a country that
has not ratified a convention may have precisely the same development needs as one that
has”.530

Moreover, the conditions of GSP+ seems do not taking into account existence of

the territories as the GSP beneficiary, where they have the same right to obtain those
facilities and benefits. The special territory, for instance Macao>3!, lacks of the
international legal personality required to ratify the conventions, consequently ipso
facto ineligible for GSP+ preferences. Based on such reason Bartels criticized the GSP+
to comply with the condition set out by the Appellate Body regarding “similarly
situated” interpretation on the same preferences. 532

X.b.2. Facilities and Benefits.

Facilities and benefits of the GSP+ is designed to promote implementation of
sustainable development and good governance in the beneficiary country. The GSP+
established as the response of specific needs of developing country to reduce poverty,
increasing people welfare, recognition, and protection of human right, eliminating
discrimination between man and woman, and improving economic development.. For
instance, the international convention labor standard and environment deemed give
directly influence toward industrialization in developing countries. As a matter of fact,
many developing countries do not put enough concerns to social problems that
indirectly resulted from the industrialization process. Such as standard minimum age
of labor, wages standard, worker insurance protection, wages equality between man
and woman, environmentally sounds waste management of industries, and corruption
in the public services. In the end, the people welfare significantly contributes the
economic growth of a country.

There are 6400 products coverage in the GSP+, listed in the Annex II of the
current GSP regulation. The facilities and benefits provide under GSP+ scheme govern
by Article 7 of the Council Regulation (EC) No 732/2008.533 Non-sensitive products

528 See Paragraph 1 (b) Article 9 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No
512/2011.

529 See Bartels, Lorand, The WTO |legality of the EUs GSP+ arrangement, available at
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=986525&rec=1&srcabs=667283, last accessed : 10
December 2010.

530 See Bartels, Lorand.

531 See Annex I Beneficiary countries and territories of the Community’s scheme of generalised tariff preferences of the
Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011.

532 See Bartels, Lorand.

533 See United Conference on Trade and Development, 2008. The calculation of GSP+ rate :
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maintained duty-free entry, where “CCT ad valorem duties on all products listed in Annex
I which originates in a country included in the special incentive arrangement for
sustainable development and good governance shall be suspended.”>3* In respect of
sensitive product, duty free entry is applied, but when duty composed of both ad
valorem and specific duties.535

X.c. EBA.
X.c. 1. Conditions and Eligibility.

The legal basis of special arrangement for LDC is paragraph 2 (d), paragraph 6,
paragraph 7 and paragraph 8 of the Enabling Clause 1979.53¢ The policy to provide
special arrangement for LDC due to consideration regarding special economic
difficulties and particular development, financial and trade needs537 of LDC. Developed
countries are required to design particular policy to “respond positively” such needs.538

According to the rules laid down in the Paragraph 8 Article 11 of the Council
Regulation (EC) No 732/2008, the requirement to grant the special arrangement, the
beneficiary country must includes in the UN list of the LDC. Means if the beneficiary
country excluded from the UN list of the LDC, accordingly, the beneficiary country in
should be withdrawn from the list of the special arrangement for the LDCs. After the
beneficiary country removed from the list of grantees special arrangement for the LDC,
according to the GSP regulation, it should be established a transitional period at least
three years. Since the tariffs reduction for LDC under EBA regime almost zero percent,
therefore, such transitions period is very crucial to provide opportunity for
government and traders re-adjust their trade policies to compete in the market.

X.c. 2. Facilities and Benefits.
The beneficiary countries that included into the list of grantees special
arrangement for the LDC entitled benefits for their products as follows:

1. Total suspension of duty for all eligible products, whether sensitive or non sensitive, whose duty is
composed of ad valorem duty only.

2. Total suspension of duty for all eligible products, whether sensitive or non sensitive, whose duty is
composed of specific duty only.

3. When the duty rate of an eligible product is composed of both ad valorem and specific duty, only the ad
valorem duty is totally suspended, for instance the total payable tariff is the specific duty component only.
If the tariff is composed of 10% (ad valorem duty) and 50 euros per 1,000 kg (specific duty), the total
suspension of duty applies to the 10% part only, meaning that the full amount of the specific duty
component continues to apply (in this case, 50 euros per 1,000 g).

53¢ See Paragraph 1 Article 7 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011.

535 See Paragraph 2 Article 7 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011,
stipulate : “[...] Common Customs Tariff specific duties on products referred to in paragraph 1 shall be
suspended entirely, except for products for which the Common Customs Tariff duties include ad valorem duties.
For products with CN code 1704 10 90, the specific duty shall be limited to 16 % of the customs value [...]".

536 See Waiver Decision on the Generalized System of Preferences, GATT Document L/3545, 25 June 1971, BISD 18S/24
(attached as Annex D-2 to the Panel Report). See also Waiver Decision on Preferential Tariff Treatment for
Least-Developed Countries, WT/L/304, 15 June 1999.

537 See Paragraph 6 of the Decision on Differential and More Favourable Treatment, Reciprocity, and Fuller Participation
of Developing Countries (Enabling Clause), GATT Document L/4903, 28 November 1979, BISD 26S/203.

538 This refers to the paragraph 3 (c) of the Decision on Differential and More Favourable Treatment, Reciprocity, and
Fuller Participation of Developing Countries (Enabling Clause), GATT Document L/4903, 28 November 1979,
BISD 26S/203. See also Paragraph 6.7 Panel Reports in EC-Preferences Case : “[...] India overlooks that Paragraph
3(c) applies also with respect to the preferences for LDCs envisaged under Paragraph 2(d). It is obvious that
such preferences must respond to the specific needs of the LDCs, and not to those of all developing countries.
Moreover, India'sinterpretation would have the result that any GSP would have to be administered on a 'lowest
common denominator basis [...]".
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(a) The product coverage under this arrangement includes the entire product
except arms.539
(b) The Common Customs Tariff duties on all products from Chapters 1 to 97 of the
Harmonised System totally suspended except those from Chapter 93.540
(c) The Common Customs Tariff duties on the products under tariff heading
1006541 reduced by 80 % until 31 August 2009, and suspended entirely with
effect from 1 September 2009.542
(d) The Common Customs Tariff duties on the products under tariff heading
1701543 reduced by 80 % until 30 September 2009, and suspended entirely
with effect from 1 October 2009.544
Paragraph 6 Article 11 of the Council Regulation (EC) No 732/2008 laid down
that the rule about import licence. Whereas, the imports of products under tariff
heading 1701 under special arrangement for the LDCs required import licence. This
rule is effective from 1 October 2009 to 30 September 2015. 545

XI. Graduation and de-graduation system in the EU Generalised System of
Preferences.
Xla. The graduation doctrine

The “graduation” doctrine in the GSP was developed by the US, and was then
adopted by the EU and Japan. Hudec defines the graduation doctrine as “an advanced
developing countries and the market access they get depends on their reciprocal
concessions”. Literally, graduation is defined as the condition when the non-reciprocity
policy is no longer “viable”. Hudec stresses that the “graduation” principle demands
reciprocity only from the “more advanced developing countries”. In this regard, Hudec
does not directly mention developed countries but prefers to use the word “advanced”
to classify developing countries to which the demands of reciprocity are applied.>46
According to Hudec, the graduation mechanism is practically used in trade
liberalisation, in the safeguard mechanism and in removing benefits from the GSP
scheme.

The basic concept of graduation is defined when the “advanced developing
country” has to offer reciprocity or developed countries will not grant any further trade
liberalisation on their products.54” According to this basic idea, the word “advanced”
removes the inequalities position that is used to justify legal “leniency” under the non-

539 It should be noted that “Everything but Arms” (EBA) initiative which established under Regulation (EC) No.
416/2001 amending Regulation (EC) No. 2802/98, has been incorporated into special arrangement for the
LDCs under Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011 of The
European Parliament and of The Council.

540 See Paragraph 1 Article 11 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No
512/2011.

541 HS Codes of Heading 1006 is Rice.

542 See Paragraph 2 Article 11 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No
512/2011.

543 HS Codes of Heading 1701 is Cane or beet sugar and chemically pure sucrose, in solid form Raw sugar not containing
added flavouring or colouring matter.

544 See Paragraph 3 Article 11 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011
of The European Parliament and of The Council. See also Paragraph 4 Article 11 of the Council Regulation (EC)
No 732/2008 as amended by Regulation (EU) No 512/2011. Following this regulation, “[...] by the period 1
October 2009 to 30 September 2012 the importer of products under tariff heading 1701 must undertake to
purchase such products at a minimum price not lower than 90 % of the reference price (on a cif basis) set in
Article 3 of Council Regulation (EC) No 318/2006 of 20 February 2006 on the common organisation of the
markets in the sugar sector (1) for the relevant marketing year [...]".

545 See Paragraph 5 Article 11 of the Council Regulation (EC) No 732/2008 as amended by Regulation (EU) No 512/2011
of The European Parliament and of The Council.

546 See Hudec, Robert E., 1987, Op. Cit, p. 179.

547 See Hudec, Robert E., 1987, Op. Cit, p. 180.
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reciprocal principle.>#8 The basic concept of graduation also places the “advanced
developing country” and developed country as equal trading partners, where trade
concessions can be applied. As Hudec describes, “the graduation doctrine merely carries
the idea to declare that advanced developing countries are rich enough to pay concessions
like everyone else”.

The trade liberalisation framework applies the principle of fair competition and
market economy. Under the trade liberalisation system, products and services enter
global competition with a free price mechanism, where supply and demand has a
significant role in the influence of the price.

Graduation is also applied in emergency safeguard measures that are imposed
when imports of a particular product cause injury to a domestic industry.54 For
instance in the GSP, normal CCT duties are applied to the product benefitting from GSP
when the importation of the product originating in a beneficiary country “causes or
threatens to cause, serious difficulties to a Union producer of like or directly competing
products”. Graduation in this context safeguards measures that are not considered the
standard definition of “advanced developing country”, since such graduation is classified
as necessary conduct. Such graduation is usually applied to a certain kind of product
and for valid periods, which means that the preferences tariff can be re-applied again to
the product of concern.

The application of the graduation mechanism in the EU GSP is divided into two:
“total” graduation, and “section” graduation. “Total graduation” is based on the concept
that the benefits of the GSP are unilateral concessions that are granted to help
developing countries. The GSP must lose its justification when countries reach a certain
level of economic development. At that point, GSP treatment should be withdrawn
entirely.>50

As explained above, the graduation doctrine is defined as the condition when
“advanced developing countries” may have to offer some degree of reciprocity if they
wish to avoid a corrosion of their trade position. The limited concessions that are
presently developed could cause exit from the “graduation game”, however, there is
need for overall change in the trade policies of developing countries.55!

Noted by Hudec, the US continues to insist on making its own decisions about
who is poor enough to be worthy of discrimination. It also claims the unilateral right to
graduate most prosperous developing countries and to revoke preferences in
individual product categories when they are no longer “needed” (in the EU GSP system
it is known as section graduation).552 Further, the US also points out that poverty is not
the only criterion of moral desert.553 This means that poverty no longer becomes the
only justification to consider whether a developing country deserves or does not
deserve to receive GSP facilities.

Current US GSP legislation applies the “moral worth” of developing countries
according to whether they are cooperating to help prevent the traffic of narcotics, the

548 Japan also used term “advanced” beneficiaries on their GSP graduation.

549 See Hudec, Robert E., 1987, Op. Cit., p. 180.

550 See Hudec, Robert E., 1987, Op. Cit, p. 181.

551 See Hudec, Robert E., 1987, Op. Cit, p. 183.

552 See Hudec, Robert E., 1987, Op. Cit, p. 191.

553, “[...] Desert is sometimes proposed as a fundamental principle of morality or justice: The good things in life should
accrue to people in proportion to their moral desert or means as the condition of being deserving of something.
This principle can be regarded as a regulatory ideal a standard for designing, assessing, and reforming
institutions, laws, and social practices [...]". See Arneson, Richard ]., The Smart Theory of Moral Responsibility
and Desert, version 8/23/02, available at :
http://philosophyfaculty.ucsd.edu/faculty /rarneson/smarttheory2.pdf, last accessed : 12 September 2011.
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counterfeiting of goods and the theft of intellectual property. The EU GSP scheme also
uses “non-trade conditionality”, in the previous arrangement known as the Drugs
Arrangement. Thus, it is replaced by a special incentive arrangement on sustainable
development and good governance in which the requirements of ratifying and
implementing 27 international conventions are imposed. Since the “conditions
unrelated to trade5>* or non-trade considerations*55 are imposed”, anything can become a
condition of moral worthiness.556

The Graduation mechanism is considered as an important “modification” of GSP
implementation reform. However, for the beneficiary country that graduated from the
scheme, the value of what the market access created under GSP is extremely reduced.
The Graduation mechanism apparently proves that the GSP system is an unstable
investment for developing countries, due to the notion of a “grant” from the preference-
granting country.557 Graduation from the GSP list could affect the state income of the
beneficiary country (export earnings) and traders (exporter in beneficiary country and
importer in preference-granting country). Hudec argues that the GSP and other
preference schemes are a bad investment for developing countries. It has been
identified that market access is the main problem for developing countries where they
lack the function of economic power.558

Graduation potentially worsens the trade conditions for the individual
beneficiary countries that are excluded by the preference-granting country. Wherein,
after graduation, the developing countries have to compete with other developing
countries, which still receive GSP facilities. In other words, the beneficiary country
excluded from the GSP list has a “discriminatory advantage” that did not exist before.559
The graduation mechanism could apparently be the most powerful “weapon” of the
preference-granting countries to increase their position bargaining under the Enabling
Clause to accord differential and more favourable treatment to developing countries.560
With respect to such clause, the principle of stability and predictability should be
applied when preference market access is facilitated under the GSP scheme that has
been removed. It is also important to induce new investment or to collect the value of
investments already made.56!

According to Hudec, although GSP is a bad investment, it is not easy to erase such
system from the world trading system. Graduation is considered as a good instrument
to control the implementation of GSP for the countries in most need. However, it is not
a good solution to invite discrimination in trade. Let us assume that the competitors
still enjoy preferential facilities, this would disadvantage or maybe worsen the position
of graduated countries. It should be noted, that discrimination still exists in trade and in
this matter, graduation puts a country vis-a-vis with its competitor under
discriminatory circumstances. Even though, “advanced developing countries” are able to
endure such change and are maybe compelled to do so if they reach an income-export
level where welfare claims become politically unacceptable. Nevertheless, it will never
be possible to persuade them that graduation from GSP is for the sake of their economic

554 See Julia Ya Qin, Defining Non-discrimination Under The Law Of The World Trade Organization, available at :
http://www.worldtradelaw.net/articles/qinnondiscrimination.pdf, p. 289.

555 See also Robert, Howse.,, 2003., Op. Cit, p. 394.

556 See Hudec, Robert E., 1987, Op. Cit, p. 191.

557 See Hudec, Robert E., 1987, Op. Cit,, pp. 191-193.

558 See Hudec, Robert E., 1987, Op. Cit,, pp. 192-194.

559 See Hudec, Robert E., 1987, Op. Cit., p. 195.

560 “[...] developed countries have never accepted that they are only able to operate a GSP scheme where the scheme is
completely unconditional and non-selective [...]". See Robert, Howse., 2003, Op. Cit., p. 395.

561 See Hudec, Robert E., 1987, Op. Cit, pp. 191-193.
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benefit.562 In addition, Ozden and Reinhardt have studied that when GSP preferences
are removed by graduation, developing countries become less protectionist, and more
competitive.563

XLb. Graduation mechanism under EU GSP.

The graduation system under trade preferences is considered as a “counter-
reaction”, wherein the advance developing country is revoked from trade preference
beneficiary status. Since the 1970s, the graduation system has obtained some formal
recognition under trade preferences. Nowadays, it has been adopted into the EU GSP.
The graduation system was established in order to face the strong demands of
enlargement of trade preferences that continue today.5¢4 The graduation system is
maintained for the New EU GSP scheme. The Graduation system is applied to all
products in a section of the Combined Nomenclature (CN) code.5¢5

The graduation system is also defined as the withdrawal of the beneficiary
country when entire sections of products originating from the concerned country meet
the standards of the graduation section.5¢¢ In this regard, graduation of the beneficiary
country from the GSP scheme must be based on certain conditions referred to in
sections of the CCT. The withdrawal of preferences would not be taken immediately but
during the three consecutive years, the beneficiary country has to meet the standard of
graduation. The evaluation of three consecutive years aims to apply principles of
predictability and fairness in the graduation system. Such principles are used to
minimise the “effect of large and exceptional variations in import statistics”. The most
important standard of “three consecutive years” is also aimed to provide an “early-
warning system” for traders in beneficiary countries before any graduation is
executed.567

The beneficiary country graduates from the GSP if its export products are able to
compete on the EU market. In other words, if the beneficiary country’s market
performance reaches a certain standard as determined by the EU, the concerned
beneficiary country will be assessed in the graduation mechanism. The standard of
market performance for the beneficiary country can be interpreted when the level of
competitiveness and import penetration are secured for further growth, even without
preferential access to the EU market.5¢8 Such graduation might lead to the suspension
of preferences because it is considered that the concerned beneficiary country does not
need the GSP scheme to increase its export earnings. The Commission argues that,
“given the high level of competitiveness, there is no further justification for a continuation
of preferential tariff treatment”.569

Therefore, the graduation mechanism should not be interpreted as a sort of
penalty but as a parameter to measure the “fruitfulness” of GSP scheme implementation

562 See Hudec, Robert E., 1987, Op. Cit, p. 195.

563 See Hudec, Robert E., 1987, Op. Cit, p. 163.

564 See Hudec, Robert E., 1987, Op. Cit, pp. 16-17.

565 See United Conference on Trade and Development, Generalized System of Preferences : Handbook on The Scheme of
The European Community, 2008, Op. Cit, pp. 21 - 34, United Nations, New York and Geneva, 2008, available at :
http://193.194.138.235/en/docs/itcdtsbmisc25rev3_en.pdf, last accessed : August 2010..

566 See Article 13 of the Council Regulation (EC) No. 732/2008.

567 See Recitals 20 of the Council Regulation (EC) No. 732/2008.

568 See available at : http://trade.ec.europa.eu/doclib/docs/2009/march/tradoc_142662.pdf, last accessed : 04 May
2011.

569 See Stevens,Christopher., Kennan, Jane., GSP Reform: a longer-term strategy (with special reference to the ACP), Report
prepared for the Department for International Development, Institute of Development Studies, February, 2005,
p- 6, available at :  http://www.acp-eu-trade.org/library/files/Stevens-Christopher-and-Kennan-
Jane_EN_022005_IDS_GSP-reform-a-longer-term-strategy.pdf, last accessed : 04 May 2011.
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in the beneficiary country concerned. Graduation is an indication of export boost in the
beneficiary country. The graduation mechanism is designed to ensure that benefits
from the scheme go to the targeted country that is most in need.>7° In short, graduation
is the crucial mechanism in “focusing the GSP goals”.571

As mentioned above, there are two kinds of graduation mechanism under EU
GSP.572 The first mechanism is “total exclusion”, “revocation” or “country graduation”
from the GSP scheme list.573 A beneficiary country is totally excluded from the GSP
scheme when it meets two conditions. First, the beneficiary country has been classified
by the World Bank as a high-income country over three consecutive years. Second,
when the value of imports for the five largest sections of its imports covered by the GSP
into the Union, represents less than 75 % of the total GSP covered imports from that
beneficiary country into the Union.

The requirements of total exclusion set out in the previous GSP scheme574 were
based on “development index™75, “market share” 57¢ and “specialisation index”s77.
Panagariya defines the development index as a parameter measuring the “country’s
industrial development and participation in international trade relative to EU”.578 The
specialisation index refers to the importance of a sector in Community imports from a
beneficiary country. It is based on the ratio between that country's share in all imports

570 See Customs duties and procedures, EU GSP 2009-2011 European Union agrees to maintain trade preferences for
developing countries, available at :
http://eeas.europa.eu/delegations/india/documents/eu_india/022_06_tariff_preferences_en.pdf, last accessed :
4 May 2011. See also : A simpler mechanism for graduation, available at : http://www.europa-eu-
un.org/articles/fr/article_4337_fr.htm, last accessed : 4 May 2011. See also Stevens, Christopher., Kennan, Jane.,
2005, Op. Cit,, p. 6.

571 See Stevens, Christopher., Kennan, Jane., 2005, Op. Cit, p. 5.

572 See Panagariya, Arvind, EU Preferential Trade Policies and Developing Countries, 27 August, p. 13, available at :
http://129.3.20.41/eps/it/papers/0308/0308014.pdf, last accessed : 04 May 2011.

573 See Article 3 paragraph 1 of the Council Regulation (EC) No. 732/2008.

574 See Article 12 of the Council Regulation (EC) No 2501/2001 of 10 December 2001 applying a scheme of generalised
tariff preferences for the period from 1 January 2002 to 31 December 2004 (Official Journal, L. 211/1, 6.8.2008,
EN), available at : http://trade.ec.europa.eu/doclib/docs/2003/may/tradoc_113021.pdf, last accessed : May
2011. The tariff preferences shall be removed in respect of products originating in a beneficiary country, of a
sector which has met, during three consecutive years, either of the following criteria:

(a) the country's development index as defined in Annex II, is higher than -2 : Community imports from that
country of all products of the sector concerned and included in the arrangements enjoyed by that country
exceed 25 % of Community imports of the same products from all countries and territories listed in Annex
L

(b) the country's development index as defined in Annex II, is higher than -2 : the specialisation index of the
sector concerned is higher than the threshold corresponding to that country's development index, as
defined in Annex II, and. Community imports from that country of all products of the sector concerned and
included in the arrangements enjoyed by that country exceed 2 % of Community imports of the same
products from all countries and territories listed in Annex L.

Development index Threshold for the Specialisation index
=or>-1,00 100 %
<-1,00and =or>-1,23 150 %
<-1,23and =or>-1,70 500 %
<-1,70 and = or > - 2,00 700 %

575 See Annex II Council Regulation (EC) No 2501/2001. United Nations Conference on Trade and Development,
Generalized System of Preferences, UNCTAD GSP Newsletter, Number 8, UNCTAD/DITC/TNCD/Misc/2005/7/,
December 2005, available at : http://www.unctad.org/en/docs/ditctncdmisc20057_en.pdf, last accessed : May
2011. Panagariya, Arvind, 2002, Op. Cit, p. 13. Stevens,Christopher., Kennan, Jane., 2005, Op. Cit, p. 6.

576 See Stevens,Christopher., Kennan, Jane., 2005, Op. Cit, p. 6.

577 See Paragraph (b) Article 12 of the Council Regulation (EC) No 2501/2001 of 10 December 2001 applying a scheme
of generalised tariff preferences for the period from 1 January 2002 to 31 December 2004.

578 See Panagariya, Arvind, 2002, Op. Cit, p. 13.
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from all countries, and all products of the sector concerned, whether included in the
preferential arrangements or not, and its share in all imports from all countries.579

The new conditions of total exclusion are addressed to ensure that a country,
even if it is classified as a high-income country, is not excluded from the scheme if the
country remains dependent on a few products for a large proportion of its exports to
the EU.580 This indicates the high dependency and lack of diversification of export
products from the beneficiary country.

There is another reason for total exclusion related to the Preferential Trade
Agreements (PTAs). When a beneficiary country benefits from a preferential trade
agreement with the Union that covers all the preferences provided by the present
scheme to that country, it should be removed from the list of beneficiary countries.58!

The second mechanism is “graduated section” or “product-specific graduation”.
This section is defined as any of the sections of the CCT as laid down by Regulation
(EEC) No. 2658/87.582 The graduated section was introduced in 1995 under Council
Regulation (EC) No. 3281/94. The graduation mechanism came into effect on 1 January
1998 and is maintained under the present GSP regulation by simplification of its
criteria.ss3

The previous mechanism in the “graduated section” was based on the
combination of several criteria including: “share of GSP imports”, “development index”,
and “export-specialisation index”58* The current GSP system uses single
“straightforward” conditions, where the share of the country’s imports under the GSP in
the sector concerned reach a certain threshold.

As noted by Panagariya, under this mechanism the beneficiary country can be
graduated or excluded from certain sectors of the GSP. The graduated section is
regulated in Paragraph 1 Article 13, under the GSP regulation, and stipulates as follows:

“[...] when the average value of Community imports from that country of products

included in the section concerned and covered by the arrangement enjoyed by that

country exceeds 15 % of the value of Community imports of the same products from

all beneficiary countries and territories over three consecutive years, on the basis of

the most recent data available on 1 September 2007. For each of the Sections

XI(a)>#5 and XI(b)>8¢, the threshold shall be 12.5 % [...]"

Once export products from the beneficiary country achieve a certain level of
competitiveness in a particular section, thus the section will be excluded from the GSP
beneficiary. The graduated section is applied for general arrangements8” and special

579 See Annex II of the Council Regulation (EC) No 2501/2001 of 10 December 2001 applying a scheme of generalised
tariff preferences for the period from 1 January 2002 to 31 December 2004.

580 See United Nations Conference on Trade and Development, Generalized System of Preferences, UNCTAD GSP
Newsletter, Number 8, UNCTAD/DITC/TNCD/Misc/2005/7/, December 2005.

581 See Article 3 paragraph 2 of the Council Regulation (EC) No. 732/2008. See also United Conference on Trade and
Development, Generalized System of Preferences : Handbook on The Scheme of The European Community,
2008, Op. Cit,, pp. 21 - 34, stipulates :

“[...] if a beneficiary country is covered by another free trade agreement with the EU that provides at least the
same preferences provided by this GSP scheme, it too shall be removed from the GSP beneficiary country list
[-]”

582 See Article 2 paragraph b of the Council Regulation (EC) No. 732/2008.

583 See also United Conference on Trade and Development, Generalized System of Preferences : Handbook on The
Scheme of The European Community, 2008, Op. Cit, pp. 21 - 34.

584 See Article 12 and Annex II of the Council Regulation (EC) No 2501/2001. United Nations Conference on Trade and
Development, Generalized System of Preferences, UNCTAD GSP Newsletter, Number 8,
UNCTAD/DITC/TNCD/Misc/2005/7/, December 2005, available at :
http://www.unctad.org/en/docs/ditctncdmisc20057_en.pdf, last accessed : May 2011.

585 Textiles.

586 Clothing.

587 See Article 6 of the Council Regulation (EC) No. 732/2008.

161



incentive arrangement for sustainable development and good governancesss.
Nevertheless, the graduated section set out in Paragraph 1 of Article 13 cannot be
applied to a beneficiary country in respect of any section that represents more than 50
% of the value of all GSP covered imports into the Union originating from that
country.589 This indicates that the degree of dependency of the beneficiary country on
export earnings of that section is very high, so that section is exempted from
graduation.>®® The LDCs cannot be graduated under the EBA arrangement because the
graduation mechanism is only applied to the general arrangement and special incentive
arrangement for sustainable development and good governance.591

With regard to the graduation mechanism, either total removal or graduated
section, the Commission is obliged to give notification to the beneficiary country
concerned.592 This procedure is part of the implementation of the transparency and
predictability principle in order to give assurance in doing business towards traders
especially in the beneficiary country. The graduated section is applied for the whole
period of GSP regulation. Wherein, the recent regulation was applied from 1 January
2009 to 31 December 2011.593

XI.c. Function of trade statistic in graduation and de-graduation.

The calculation of the graduated section is based on the Harmonized System (HS)
Commodity Codes Section5%4 and statistical sources, which are taken from Eurostat’s595
external trade statistics.5% Intra- and Extra-EU Trade Data (COMEXT) statistics serve as
the basis to calculate the share of imports to check whether the graduation threshold
has been reached. COMEXT5%7 is a database with statistics representing the commercial
interchanges between the member states of the EU and between EU member states and
their commercial partners.5%

The main sources of statistical data on international trade are customs records.
Following the adoption of the Single Market on 1 January 1993, customs formalities
between member states were removed, and so there was a new data collection system.
Intra-statistic (Intrastat) was set up for intra-EU trade. In the Intrastat5%® system, intra-

588 See Article 7 of the Council Regulation (EC) No. 732/2008.

589 See Article 13 paragraph 4 of the Council Regulation (EC) No. 732/2008.

590 See European Union Delegation of the European Commission to Malaysia, The new EU Generalized System of
Preferences (GSP) and what it offers to Malaysia : Overview of the new EU-GSP scheme.

591 See available at : http://trade.ec.europa.eu/doclib/docs/2009/march/tradoc_142662.pdf, last accessed : 04 May
2011.

592 See Article 3 paragraph 3 and Article 13 paragraph 3 of the Council Regulation (EC) No. 732/2008.

593 See Council Regulation (EC) No 732/2008 of 22 July 2008 and amending Regulations (EC) No 552/97, (EC) No
1933/2006 and Commission Regulations (EC) No 1100/2006 and (EC) No 964/2007.

594 See available at : http://trade.ec.europa.eu/doclib/docs/2009/march/tradoc_142662.pdf, last accessed : 04 May
2011.

595 See Council Regulation (EC) No 1172/95 of 22 May 1995 on the statistics relating to the trading of goods by the
Community and its Member States with non-member countries (0] L 118, 25.5.1995, p. 10). Regulation as last
amended by Regulation (EC) No 1882/2003 of the European Parliament and of the Council (O] L 284,
31.10.2003, p. 1).

596 See Article Article 13 paragraph 5 of the Council Regulation (EC) No. 732/2008.

597 See http://epp.eurostat.ec.europa.eu/portal/page/portal /external_trade/data/database

598 See United Conference on Trade and Development, Generalized System of Preferences : Handbook on The Scheme of
The European Community, 2008, Op. Cit, pp. 21 - 34.. See also Graduation from the Generalised System of
Preference Scheme of the European Union (EU - GSP Scheme), TDB RU 33 99 02, Vol 3, 12 January 1998,
available at http://www.customs.gov.sg/NR/rdonlyres/2EBF119F-2F7B-4B88-A558-
75760993103E/12772/98Graduat10nFromThe Generalised1.pdf, last accessed : 5 January 2011.

599 “[...] Intrastat System is statistics related to the trading goods between Member States, which is regulates by
Paragraph (1) Article 5 of Council Regulation 638/2004 (0] L102/1). Intrastat data is collected by the national
authorities and the relevant natural or legal persons registered for Value Added Tax are responsible for
providing the information for the intrastat system to their national authority; failure by any party responsible
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EU trade data is collected directly from trade operators and monthly declarations are
sent to the relevant national statistics administration. Information of extra-EU and
intra-EU trade is collected by member states every month. External trade data are
subject to frequent revisions, due to errors, omissions. When data for the latest period
is released, thus, revised data for previous periods are also available.

External trade is trade statistics that track the value and quantity of goods traded
between EU member states (intra-EU trade) and between member states and non-EU
countries (extra-EU trade). It is the official source of information on imports, exports,
and trade balance of the EU, its member states and the euro area. External trade
statistics is an important data source for many public and private sector decision-
makers at an international, EU and national level. The external trade statistics are used
for several benefits, especially to support the Union’s planning strategy on trade policy.
For example: “to inform multilateral and bilateral negotiations within the framework of
the common trade policy; define and implement anti-dumping policy; evaluate the
progress of the Single Market or the integration of EU economies; carry out market
research by businesses and define their commercial strategy; and compile balance of
payments statistics and national accounts”.600

Council Regulation (EC) 1172/95 governs statistics collection in external trade
between the EU and its member states with third countries.601 Such statistics are
compiled from all the goods that enter or leave the statistical territory of the Union.
Those goods are subject to approval from customs procedures. Specifically, they are
related to external trade, transit, customs warehouses, free zones, and free warehouses.
Statistics are to be compiled on:602

(i) those goods which, having entered the statistical territory of the Community

are placed there under the customs procedure of release for free circulation,
inward processing or processing under customs control.

(ii) Those goods which, being due to leave the statistical territory of the

Community:
(a) are placed there under customs export or outward processing
arrangements;
(b) have as their customs destination re-exportation following inward
processing or, where appropriate, processing under customs control.

The Union and its member states compile external trade statistics, however, the
members states have an option not to collect data statistic relating to imports or
exports exceeding 1,000 euros in value or 1,000 kg in net mass. The statistics that are
transmitted to the Commission do not cover the goods that are released in free
circulation after being subject to inward processing or processing, neither under
customs control, nor goods contained in the list of exemptions. Specific movements of
the goods are subject to special provisions.603

for providing information to fulfil his/her obligations renders him/her liable to the penalties which Member
States must lay down. Simplification is provided for, so that parties whose annual value of intra-Union trade is
bellow the thresholds prescribed are exempted from providing any Interstat information or may provide
simplified information [...]". See Gormley, Laurence W., 2009, Op. Cit, pp. 161-162, paragraph 5.59-560.

600 See http://epp.eurostat.ec.europa.eu/portal/page/portal/external_trade/introduction

601 See Council Regulation (EC) 1172/95, O] L118/14, as amended : Council Regulation 1172/95 is repeated and
replaced by European Parliament and Council Regulation 471/2009 (0] L152/23, 2009) as from 1 January 2010.
See Regulation 471/2009, Article 12 Regulation 1172/95 has been implemented by Commission Regulation
1917/2000 (0] 229/14, 2000), as corr 0j L3/28, 2011 and as amended by Commission Regulation 2001/669 (0]
L224/3,2001),2005/1949 (0] L312/10, 2005). As to Nomenclature of countries and territories for the puposes
of external trade statistics, see Commission Regulation 1833/2006 (O] L354/19).

602 See Gormley, Laurence W., 2009, Op. Cit., p. 163, paragraph 5.61.

603 See Gormley, Laurence W., 2009, Op. Cit., p. 164, paragraph 5.62.
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Eurostat is the statistical office of the EU, which is based in Luxembourg. It
publishes official, harmonised statistics on the EU and the euro area. It also offers a
comparable, reliable, and objective description of Europe's society and economy. Most
of the data and information are available for the EU, member states, candidate
countries, EFTA member countries, and other European countries. Thus, it is also used
by the regions and cities of the EU.604 While, Eurostat's COMEXT is an enormous
external trade database for the EU. It contains monetary and physical data for intra and
extra-EU. It consists of 15,000 products, 250 partner countries, and various time series.
In other words, COMEXT is a statistics database that represents commercial
interchanges between the member states of the EU and between EU member states and
their commercial partners.s05 The factsheet (description of a dataset) is part of the sub-
section sources of macro-economic data in the Environmental Data Centre on Natural
Resources and Products (EDCNRP).60¢

Statistical information is important when recalculating whether a beneficiary
country that has graduated from a certain section can be granted re-inclusion or "de-
graduation”. In this regard, a certain product that has graduated from a section could
be listed again and receive benefits under the GSP scheme.

XLd. Graduation and de-graduation Indonesia and other ASEAN countries.

Along with the improvement of economic development, some countries and
territories attain advanced development, thus, the EU has “graduated” them from the
GSP beneficiaries list. On 19 December 1997, the EU informed the beneficiary countries
concerned of such graduation. According to Article 3 of EC Council Regulation No.
2623/976%7 Singapore, Hong Kong and South Korea had to graduate from the GSP
scheme by 1 May 1998. Those countries and territory could no longer enjoy GSP
benefits for any of their products as soon as graduation came into effect. Since then, no
countries have been excluded from the later EU GSP schemes except for the graduated
section.608

604 See http://epp.eurostat.ec.europa.eu/statistics_explained/index.php/Glossary:Eurostat

605 See United Conference on Trade and Development, Generalized System of Preferences : Handbook on The Scheme of
The European Community, 2008, Op. Cit, pp. 21 - 34.

606 See http://epp.eurostat.ec.europa.eu/statistics_explained/index.php/EDCNRP_-_Eurostat COMEXT

607 See Official Journal L 354, 30.12.1997, p. 9

608 See United Conference on Trade and Development, Generalized System of Preferences : Handbook on The Scheme of
The European Community, 2008, Op. Cit, pp. 21 - 34. See also Graduation from the Generalised System of
Preference Scheme of the European Union (EU - GSP Scheme), 1998.
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Table 1. ASEAN Countries Status in the European Union GSP6%°

No. Countries GSP Arrangement Graduation
Graduated Section Total
Exelusion
l. Indonesia General arrangement S-II Animal or vegetable fats and oils and their cleavage
products; prepared edible fats; animal or vegetable waxes.
2. Brunei Darussalam | General arrangement
3. Malaysia General arrangement S-II Animal or vegetable fats and oils and their cleavage
products; prepared edible fats; animal or vegetable waxes.
4. Philippines General arrangement
3. Thailand General arrangement S-XIV Natural or cultured pearls, precious or semi-precious
slones, precious melals, metals clad with precious metal,
and articles thereof; imilation jewellery; coins.
6. Singapore Graduated
7. Lao People’s EBA
Democratic
Republic
8. Vietnam General arrangement S-XII' Footwear, headgear, umbrellas, sun umbrellas,
walking sticks, seat-sticks, whips, riding crops and parts
thereof; prepared feathers and articles made therewith;
artificial flowers; articles of human hair.
9. (ambodia EBA
10. Myanmar EBA

In 2005 Indonesia graduated in two sections, that is, Sections 11610 and Sections
[X.611 612 While, in 2002 Indonesia graduated from 3 sections, i.e., Sections X, XIX, and
XXII1.613 In 1998 Indonesia graduated in Chapter 15,614 Chapters 44 to 46,515 and
Chapters 64 to 67.616 617

The recalculation of 2004-2006 trade data led to re-inclusion (“degraduation”) of
certain product sections for six beneficiaries under the 2009-2011 schemes. These
included Algeria (for Section V "Mineral products”); India (for Section XIV "Jewellery,
pearls, precious metals and stones"); Indonesia (for Section IX "Wood and articles of
wood"); Russian Federation (for Section VI "Products of the chemical or allied industries”
and Section XV "Base metals”); South Africa (for Section XII "Transport equipment”),

609 See Annex I Beneficiary countries (1) and territories of the Community’s scheme of generalised tariff preferences to
the Council Regulation (EC) No 732/2008 of 22 July 2008 and amending Regulations (EC) No 552/97, (EC) No
1933/2006 and Commission Regulations (EC) No 1100/2006 and (EC) No 964/2007 (Official Journal L. 211/1,
6.8.2008, EN).

610 Animal or vegetable fats and oils and their cleavage products; prepared edible fats; animal or vegetable waxes.

611 Wood and articles of wood; wood charcoal; cork and articles of cork; manufactures of straw, of esparto or of other
plaiting materials; basket ware and wickerwork.

612See Annex | Beneficiary countries and territories of the Community's scheme of generalised tariff preferences Council
Regulation (EC) No 980/2005 of 27 June 2005 applying a scheme of generalised tariff preferences (Official
Journal, L. 169/1, 30.6.2005, EN).

613 See Annex | Beneficiary countries and territories of the Community's scheme of generalised tariff preferences Council
Regulation (EC) No 2501/2001 of 10 December 2001 applying a scheme of generalised tariff preferences for the
period from 1 January 2002 to 31 December 2004 (Official Journal, L 211/1, 6.8.2008, EN).

614 Animal or vegetable fats and oils and their cleavage products; prepared edible fats; animal or vegetable waxes.

615 Wood products.

616 Footwear products.

617 See Annex II Part I List of sectors and countries referred to in Articles 3 and 4 (a) Council Regulation (EC) No
2820/98 of 21 December 1998 applying a multiannual scheme of generalised tariff preferences for the period 1
July 1999 to 31 December 2001 (Official Journal, L 357, 30.12.1998, p. 1).
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and; Thailand (for Section XVII "Transport equipment”). The GSP preferences
suspended Vietnam for Section XII "Footwear, headgear, umbrellas, sun umbrellas, and
artificial flowers".618

Xl.e. Graduation mechanism in US GSP.

The US defines the graduation mechanism as removal of GSP eligibility since the
country is considered to have sufficiently developed or reached a certain level of
competitiveness. It is considered to no longer need GSP benefits, either as a whole or
with respect to one or more products.61? In the US GSP graduation system, beneficiary
graduation is decided by the President. A beneficiary country graduates when it has
become a “high income” country. The President terminates the designation of such
country as a beneficiary developing country. The standard to determine that a
beneficiary country has transformed into a “high income™?20 country is based on the
official statistics of the World Bank. Graduation is effective as of 1 January of the second
year following the year in which such determination was decided.621

In addition, graduation considerations are not merely based on GDP criteria but
they also take into account some other factors. The GSP Sub-committee has the task to
review such related factors. Those factors include the country’s general level of
development; its competitiveness in regard to the particular product; the country’s
practices relating to trade, investment, and workers’ rights; the overall economic
interests of the US, including the effect continued GSP treatment would have on the
relevant U.S. producers, workers and consumers; and any other relevant
information.622

XLf. Graduation mechanism in Japan.

In Japan the GSP graduation mechanism of advanced beneficiaries is excluded
from the list of GSP beneficiaries under the annual review. Japan applies the
"graduation” process starting with “partial graduation”, if applicable, in order to
mitigate its impact on "graduating” economies. In this regard, a beneficiary country will
not directly get total graduation. In "partial graduation", a product of a beneficiary
country or territory is excluded from the product coverage under three requirements.
First, if the country or territory in question is classified as a high-income economy in
the previous year’s World Bank Atlas. Second, if it is not in the World Bank Atlas, the
country in question needs to have the same level of GNP (gross national product) per
capita. Third, if exports of the product to Japan exceed 25% of the world's exports of
the product to Japan, and more than one billion yen.623

618 See Column C of annex I to the regulation No. 732/2008 (Official Journal L. 211, 6.8.2008) against column C of annex [
to Regulation (EC) No. 980/2005 (Official Journal L. 139/1,30.6.2005). See also United Conference on Trade and
Development, Generalized System of Preferences : Handbook on The Scheme of The European Community,
2008, Op. Cit, pp. 21 - 34. See also Graduation from the Generalised System of Preference Scheme of the
European Union (EU - GSP Scheme), 1998.

619 See United Nations Conference on Trade and Development, Generalized System of Preferences, Handbook on the
Scheme of the United States of America, , UNCTAD/ITCD/TSB/Misc.58/Rev.2, United Nations, New York and
Geneva, 2010, p. 122, available at : http://trade.ec.europa.eu/doclib/docs/2009/july/tradoc_143993.pdf.

620 The per capita GNP limit is set at the lower bound of the World Bank’s definition of a “high income” country (which
was $11,906 in 2009).

621 See United Nations Conference on Trade and Development, Generalized System of Preferences, Handbook on the
Scheme of the United States of America, 2010, Op. Cit, p. 64.

622 See United Nations Conference on Trade and Development, Generalized System of Preferences, Handbook on the
Scheme of the United States of America, 2010, Op. Cit, p. 123.

623 See Nations Conference on Trade and Development, Generalized System of Preferences, Handbook on the Scheme of
the Japan, UNCTAD/ITCD/TSB/Misc.42/Rev.3, United Nations, New York and Geneva, 2010, Op. Cit, p. 11.
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Under Japan’s GSP scheme, each country or territory and product are reviewed
each year. With respect to the sets of requirements above, if any of those requirements
are not met, preferential tariff treatment is granted. The de-graduation system is also
recognised in Japan’s GSP scheme. The de-graduation system is defined when a
developing country has graduated from the GSP; it has the opportunity to re-apply GSP
beneficiary status as long as it is not classified as a high-income economy for three
consecutive years. In this regard, a developing country submits a written request.624

624 See United Nations Conference on Trade and Development, Generalized System of Preferences, Handbook on the
Scheme of the Japan, UNCTAD/ITCD/TSB/Misc.42/Rev.3, United Nations, New York and Geneva, 2010, Op. Cit,
p-11.
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Tabel 2. ASEAN Countries Graduation from EU GSP.

Product Description of the Produet Section Alphabetical Name of the Country or (overed imports into EU (Value) Covered imports into EU (% share) Graduation Removal/re-
Section code Territory concerned (ranked by Threshold for establishment
descending order of covered the Product of preferences
imports) Section
2004 | 2005 | 2006 | Average 20012006 2000 | 2005 | 2006 | Average 2004-2006
1 2 3 4 5 6 7 8
Section [l Animal or Vegetable fats and oils and their 1] Indonesia 759,310 729,683 763.493 750,829 318 % 27.0 % 23,6 % 2.5 % 15% Removal
cleavage products; prepared edible fats;
animal or vegetable waxes.
MY Malaysia 610,393 603,447 641,894 618,578 25.0 % 22.3% 19.8 % 22.6% 15% Removal
Total Covered Imports 2384348 | 2700040 | 3.241.889 | 2.777426
Section IV Prepared foodstuffs; beverages, BR Brazil 1.068,291 1.179.631 1.133,692 1.127.205 21.0 % 20.3 % 154 % 18.9 % 15% Removal
spirits and vinegar; tobacco and
manufactured tobacco substitutes
Total Covered Impoerts 5,087,100 5810990 | 7.361.636 | 6,086,576
Section V Mineral Products DZ Algeria 1.070,223 1.167.347 1.333.438 1.190.336 154 % 10.8 % 1L1% 124% 15% Re-established
Total Covered Imports 6,949,500 10,808,769 § 12,012,955 | 9.923.741
Section VI Products of the chemical or allied (N China 2532612 | 3345805 | 4115547 3331321 f 268 % | 28.5% 30.9 % 28.7% 15% Removal
Industries
RU Russia 143,984 | 1.837,003 | 1.576.687 | 1.619.891 | 15.3% 15.7% 119 % 14.3 % 15% Re-established
Total Covered Imports 9437604 | 11,700,656 | 13,260,277 | 11.468.246
Section VII Plastics and articles thereof; rubber (N (hina 3.490.,568 4,381,823 4,998,478 4,290,290 47.1% 46,9 % 453 % 46,4 % 15% Removal

and articles thereof

Total Covered Imports

7410972 1 9,342,906 11,034,168 | 9.262,682
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Section VI Raw hides and skins, leather, (N (hina 3943968 | 4.571.8601 5112914 | 4.542.914 65.0 % 67,7 % 67.6 % 66.8 % 15% Removal
furskins and articles thereof;
saddlery and harness; travel goods,
handbags and similar containers;
arlicles of animal gut (other than
silkworm gut)
Total Covered Imporis 6.067.643 | 6,753,118 | 7.563.482 | 6.794,748
Section IX Wood and articles of wood; wood (N (hina 454,129 608,738 744,878 602,582 224% 21,7 % 31,0 % 27.0% 15% Removal
charcoal; cork and articles of cork;
manufactures of straw, of esparto or
of other plaiting materials;
basketware and wickerwork
BR Brazil 390,559 339,312 338,248 350,040 19.3 % 154 % 14,1 % 16,3 % 15%
1] Indonesia 246,754 272,874 184,706 234,778 12.2% 124 % 77% 10,8 % 15% Re-establishment
Total Covered Imports 2,023,622 2,203,325 2,398.922 2,208,623
Section XI a Textiles (N (hina 1.700,092 2,184,156 2,546,024 2143424 28.9 % 35.3% 36,9 % 33.7% 12,5 % Removal
IN India 1,225,105 1,263,732 1.411,293 1.300,043 | 20.8 % 20.4% 20,6 % 20,6 % 12,5 % Removal
Total Covered Imports 5,682,671 6,187.411 6,899,794 6,323.292
Section Xib (lothings (N (hina 12,617,678 | 18.574.973 | 20,792,231 | 17,328,294 | 36,0 % 46,1 % 45,6 % 42,6 % 12,5 % Removal
Total Covered Imports 35,049,106 | 40,292,783 | 45,596,998 | 40,312,962
Section XII Footwear; headgear; umbrellas, sun (N China 3,957,011 6,047463 | 6,750,759 | 5585078 | 42.7% 54.5% 53.0% 50.7 % 15% Removal
umbrellas, walking sticks, seatsticks,
whips, riding-crops and part
thereof; prepared feathers and
arlicles made therewith; artificial
flowers; articles of human air
VT Vietnam 2178945 | 2,119,691 2,111,055 2,136,564 | 23.5% 19.1 % 17.2% 19.9 % 15% Removal
Total Covered Imports 9,272,106 11,097,859 | 12,273,576 | 10,881,180

169




Section XITT Articles of stone, plaster, cement, (N China 1,502,377 2,328,612 2,756,017 2,195,669 52,5 % 63.0 % 66,5 % 60.9 % 15% Removal
asbestos, mica or similar materials;
ceramic products; glass and
glassware
Total Covered Imports 2,861,670 | 3.601.340 | 4144386 | 3.555.799
Section XIV Natural or cultured pearls, precious (N (hina 680,281 998,339 1,096,704 991,775 38.1 % 35.7% 3.5 % 36,1 % 15% Removal
or semi-precious stones, precious
metals, metals clad with precious
melal and articles thereof; imitation
jewellery; coin
TH Thailand 568,143 629,385 702,600 633,376 24,6 % 22,5% 22,1% 23.1% 15% Removal
N India 307,488 360,170 394,250 353,969 13.3% 129 % 124 % 12.9% 15% Re-establishment
Total Covered Imports 2.309.524 | 2.797.267 | 3.179.186 | 2,761,992
Section XV Base metals and articles of base (N (hina 5.376.876 6,790,728 8.447.153 6.871,586 53.5 % 53.7% 56,9 % 54.7% 15% Removal
melal
RU Russia 935,056 1.400.386 1.309.542 1.214,995 9.3 % 111 % 8.8 % 9.7% 15% Re-establishment
Total Covered Imports 10,050,236 | 12,645,676 | 14,845,612 | 12,513,841
Section XVI Machinery and mechanical (N (hina 20,887,766 | 25.446,133 | 31.226.371 | 25.853.423 | 59.6 % 63.1% 64,6 % 62.4 % 15% Removal
appliances; electrical equipment;
parts thereof: sound recorders and
reproducers, television image and
sound recorders and reproducers,
and parts and accessories of such
articles
Total Covered Imports 35,046,587 | 40,326,677 | 48,338,030 | 41,237,100
Section XVII Vehicles, aircraft, vessels and (N (hina 1.437.466 2,103,882 2578315 2,039,888 234% 27,0 % 23.7% 1.7% 15% Removal
associated transport equipment
TH Thailand 624,096 1,064,522 1,138,887 1,009,168 134 % 13,6 % 10,5 % 12,5% 15% Re-establishment
A South Africa 674,317 687,455 793,566 718,446 11,0 % 8.8 % 73% 9.0 % 15% Re-establishment
Total Covered Imports 6,143,017 7,792,156 10,878,966 f 8.271,380
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Section XVIII

Optical,photographic,
cinematographic, measuring,
checking, precision, medical or
surgical, instruments and apparatus;
clocks and watches: musical
instruments; parts and accessories
thereof

(N (hina

348,036

3.907.951

4,609,288

3,988,025

69.2%

70.2 %

70.2 %

Total Covered Imports

4,983,578

5,506,862

6.473,719

5,074,726

Section XX

Miscellaneous manufactured
Articles

(N (hina

6,026,214

9,877,054

10,523,969

9,075,746

80,0 %

82,9 %

83.1%

62.2%

Removal

Total Covered Imports

10.702.499

11,914,420

12,664,223

11,760,380
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XII. Withdrawal mechanism in the EU Generalised System of Preferences.
XIlLa. Withdrawal mechanism.

As regards the nature of the GSP scheme as the “gift”,625> “optional”, “not obligatory”,626
or ‘unilateral grant”?’ from the developed country to the developing country. The
preference-granting country has its right to determine the eligibility of a developing
country in the GSP scheme.628 As noted by Abdulgawi, the rules of origin are considered as
criteria or conditions that are designed as subject to change by the preference-granting
country. According to Harris, conditions of the GSP are “not necessarily subject to any kind
of negotiation with the beneficiary countries”. It is explained that conditions in the GSP
established unilaterally by the preference-granting country, could be “modified” or
“withdrawn” at any moment. Those scholars justify this nature as the weakness of GSP and
may cause instability in the system of preferences. However, such nature is obviously
reflected in the GSP, which is implied in the possibilities of temporary withdrawal in
respect of all or certain products originating in a beneficiary country, on the grounds of
certain reasons.629 However, the “unilateral” conditions are unpredictable and restrictive
possibly creating a negative effect. This can also create obstacles and difficulties for
developing countries to use GSP benefits. The preferential rules of origin are potentially
misused, for instance they might serve as the non-barrier of trade.630

“[..]Jit also took account of the fact that the countries establishing their own

preferential scheme were free to withdraw their grants in whole or in part and that

those grants were conditional upon the necessary waiver or waivers in cases where, as

in the framework of the General Agreement on Tariffs and Trade, it was so prescribed

[..]".631

The withdrawal system of EU GSP is regulated in Chapter III Section 1 Article 15-19
Council Regulation (EC) No. 732/2008 and amended by Regulation (EU) No. 512/2011.
The temporary withdrawal in the EU GSP is divided into three different functions. First,
temporary withdrawal relates to international law violation under the conventions listed
in Part A of Annex II[,%32 due to the use of “prison labour” in processing exported goods,33

625 See Grossman, Gene M, and Sykes, Alan 0., 2005.

626 See Yusuf, Abdulqawi, 1982, Op. Cit,, p.115.

627 See Harris, Jeremy T, Rules of Origin for Development: From GSP to Globla Free Trade, IDB, Working Paper Series #IDB
WP-135, November 2009, p. 5, available at: http://idbdocs.iadb.org/wsdocs/getdocument.aspx?docnum=1801797,
last accessed : 14 February 2011.

628 See Miguel Izam, Rules of Origin and Trade Facilitation in Preferential Trade Agreement in Latin America, Serie,
Commercio Internacional, Division of International Trade and Integration, Santiago, Chile, August, 2003, available at:
http://www.eclac.org/publicaciones/xml/0/13420/1c11945i.pdf, last accessed : 22 March 2011.

629 “[...] The preferential arrangements provided for in this Regulation may be withdrawn temporarily, in respect of all or of
certain products originating in a beneficiary country, for any of the following reasons [...]”

630 See Stocker, Walter, WCO Seminar On The Harmonization Of Non-Preferential Rules Of Origin, Technical Officer, Origin Sub-
Directorate, World Customs Organization, P 4, available at:
http://www.dga.gov.do/dgagov.net/uploads/file/seminario_regional_oma/01rules-of-origin-english.pdf, last
accessed : 8 March 2011. International Center for Economic Growth, Op. Cit, p. 1, available at:
http://www.atdforum.org/IMG/pdf/Policy_Brief RoO.pdf, last accessed : 9 April 2011

631 See Commentaries on the ILC’s Draft Articles; see also Report of the International Law Commission on the Work of its
Thirtieth session , 8 May - 28 July 1978, Official Records of the General Assembly, Thirty-third session, Supplement
No. 10, Doc. A/33/10 ILC Report), 2 Yearbook of the International Law Commission (1978), p. 65.

632 See Subparagraph (a) Paragraph 1 Article 15 Section 1 Chapter III Council Regulation (EC) No. 732/2008.

633 See Subparagraph (b) Paragraph 1 Article 15 Section 1 Chapter III Council Regulation (EC) No. 732/2008.
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illicit drug trafficking and money laundering3* unfair trading practices®35 and
infringement of “conservation and management of fishery resources”.636

With respect to the unfair trading practices regulated under WTO agreements in
which the effect of such conduct, at first, has to be determined by the competent body of
the WTO. Furthermore, the products subject to anti-dumping or countervailing measures
under Council Regulation (EC) No. 384/96 of 22 December 1995637 and Council Regulation
(EC) No. 2026/97 of 6 October 1997638, are excluded from Paragraph 1(d) Article 15 of
Council Regulation (EC) No. 732/2008.639

Second, temporary withdrawal is related to the granting of the special incentive
arrangement on sustainable development and good governance. Temporary withdrawal is
applied to all or certain products originating from beneficiary countries under the
conditions when national legislation no longer incorporates those conventions referred to
in Annex III or if that legislation is not effectively implemented.640

Third, temporary withdrawal is related to the failure or non-compliance to the rules
of origin. This type of temporary withdrawal is due to “the fraud case; irregularities or
systematic failure to comply with or to ensure compliance with the rules concerning the
origin of the products and the procedures related thereto; or failure to provide the
administrative cooperation as required for the implementation; and policing of the
arrangements under the EU GSP scheme” 641

634 See Subparagraph (c) Paragraph 1 Article 15 Section 1 Chapter III Council Regulation (EC) No. 732/2008.

635 See Subparagraph (d) Paragraph 1 Article 15 Section 1 Chapter III Council Regulation (EC) No. 732/2008.

636 See Subparagraph (e) Paragraph 1 Article 15 Section 1 Chapter III Council Regulation (EC) No. 732/2008.

637 See Council Regulation (EC) No 384/96 of 22 December 1995 on protection against dumped imports from countries not
members of the European Community (O] L 56, 6.3.1996, p. 1). Regulation as last amended by Regulation (EC) No
2117/2005 (0] L 340, 23.12.2005, p. 17).

638 See Council Regulation (EC) No 2026/97 of 6 October 1997 on protection against subsidized imports from countries not
members of the European Community (O] L 288, 21.10.1997, p. 1). Regulation as last amended by Regulation (EC) No
461/2004 (0OJ L 77,13.3.2004, p. 12).

639 See Paragraph 3 Article 15 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008.

640 See Paragraph 2 Article 15 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008. See also EU temporarily

withdraws GSP+ trade benefits from Sri Lanka, Brussels, 15 February 2010, available at
:http://trade.ec.europa.eu/doclib/docs/2010/february/tradoc_145799.pdf, last accessed : 19 June 2011. See also
The Council of European Union, Implementing Regulation of the Council temporarily withdrawing the special
incentive arrangement for sustainable development and good governance provided for under Regulation (EC) No
732/2008 with respect to the Democratic Socialist Republic of Sri Lanka, Legislative Acts And Other Instruments,
Interinstitutional File: 2009/0179 (NLE), 5470/10, WTO 14, SPG 3, RELEX 63, COASI 12, paragraph 3 and 4, available
at : http://register.consilium.europa.eu/pdf/en/10/st05/st05470.en10.pdf, last accessed : 19 June 2011.
“[...] It’s indicated that the national legislation of Sri Lanka incorporating the International Covenant on Civil and
Political Rights, the Convention against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment
and the Convention on the Rights of the Child, was not being effectively implemented. The three conventions
mentioned are listed as core human rights conventions respectively in points 1, 5 and 6 of Annex III, Part A, to
Regulation (EC) No 732/2008... Article 15(2) of Regulation (EC) No 732/2008 provides for the temporary
withdrawal of the special incentive arrangement for sustainable development and good governance granted pursuant
to that Regulation, in particular if the national legislation incorporating the conventions referred to in Annex III to
that Regulation, which have been ratified in fulfilment of the requirements of Article 8(1) and (2) of that Regulation,
is not effectively implemented [...]”. See also Notice on the GSP+/Sri Lanka issue, 19 October 2009, available at :
http://trade.ec.europa.eu/doclib/docs/2009/october/tradoc_145154.pdf, last accessed : 19 June 2011. See also
http://trade.ec.europa.eu/doclib/docs/2009/october/tradoc_145154.pdf. “[...] The Commission's findings are that
the national legislation of Sri Lanka incorporating international human rights conventions, in particular the
International Covenant on Civil and Political Rights, the Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment and the Convention on the Rights of the Child, is not being effectively
implemented [...]".

641 See Paragraph 1 Article 16 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008.
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Administrative cooperation must be provided by the beneficiary country in order to
implement the EU GSP scheme.t42 The beneficiary country should keep communications
and send updates of the indispensable information regarding the implementation and
policing of the rules of origin. The beneficiary country can assist the Union, based on a
request from the customs authorities of the member states, to verify the origin of the goods
and communicate the results in the required time. The beneficiary country can also assist
the Union by allowing the Commission to coordinate and closely cooperate with the
competent authorities of the member states, in order to verify the authenticity of
documents or the accuracy of information relevant to obtaining the GSP scheme facilities.

The beneficiary country should undertake appropriate enquiries to identify and
prevent infringement of the rules of origin. The beneficiary country must ensure
compliance of the rules of origin in respect of regional cumulation. The beneficiary country
must assist the Union in the verification of processes, in terms of the presumption of origin
relating to fraud. The basic presumption of fraud is determined when massive exports
from the beneficiary country occur, exceeding its usual level.

Non-compliance with rules of origin, and/or failure to provide administrative
cooperation is the sufficient evidence for temporary withdrawal. It might lead to the
suspension of the preferential arrangements.643 In the suspension mechanism, the
Commission has to inform the Generalised Preferences Committeeé4t. Thus, the
Commission called the member states to take precautionary measures as necessary action
in order to “safe” the Union’s financial interests. To carry out transparency principle, the
Commission published a notice in the Official Journal of the European Union. The notice
contains justifications for reasonable doubt about the implementation of the preferential
arrangements and/or compliance by the beneficiary country with its obligations.645

The Commission should notify the beneficiary country concerned and the Generalised
Preferences Committee of any decision taken before it come into effect. Any member states
may refer the decision taken by the Commission to the Council within one month. The
Council acting by a qualified majority and may take different decision within one month.
According to the Paragraph 5 Article 16, the period of suspension shall not exceed six
months. 646

642 See Paragraph 2 Article 16 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008.

643 See Paragraph 3 Article 16 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008.

644 As Stipulated by Paragraph 1 Article 27 of the Council Regulation (EC) No. 732/2008, “[...] the Commission shall be
assisted by a Generalised Preferences Committee (hereinafter referred to as the Committee) [...]". Paragraph 2 “[...]
governs the competence of the Committee, which may examine any matter relating to the application of this
Regulation, raised by the Commission or at the request of a Member State [...]”. Further, paragraph 3 stipulated “[...]
the Committee shall examine the effects of the scheme, on the basis of a report from the Commission covering the
period since 1 January 2006. This report shall cover all of the preferential arrangements, and the result will be
presented in time for the discussion on the next Regulation [...]".

645 See Paragraph 3 (c) Article 16 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008. See also Current
developments in Sri Lanka and the question of future trade preferences granted by the European Union to Sri Lanka,
Brussels, 10 July 2008, available at : http://trade.ec.europa.eu/doclib/docs/2008/july/tradoc_139594.pdf, last
accessed : 19 June 2011. “[...] The serious concerns about the human rights situation in this country and the alleged
lack of compliance with Human Rights Conventions are raised regularly [...].”

646 See The Council of European Union, Implementing Regulation of the Council temporarily withdrawing the special
incentive arrangement for sustainable development and good governance provided for under Regulation (EC) No
732/2008 with respect to the Democratic Socialist Republic of Sri Lanka, Legislative Acts And Other Instruments,
Interinstitutional File: 2009/0179 (NLE), 5470/10, WTO 14, SPG 3, RELEX 63, COASI 12, available at :
http://register.consilium.europa.eu/pdf/en/10/st05/st05470.en10.pdf, last accessed : 19 June 2011.
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After the suspension period is depleted, the Commission should decide either to
terminate the suspension or to extend the period of suspension in accordance with the
procedure regulated by Paragraph 3 Article 16 of the regulation. To provide valid
evidence, the member states shall communicate to the Commission all relevant
information that justify the suspension of preferences or its extension.

Article 17 of the regulation stipulated the procedure to initiate investigation. In the
case, the Commission or a member state receives information64’ that justify temporary
withdrawal and if it is considered as sufficient justifications for an investigation, they
should inform the Committee and request for consultations.®48 The consultations will take
place within one month. The Commission can initiate an investigation within one month.

Paragraph 1 Article 18 stipulated that the Commission should publish a notification
in the Official Journal of the European Union and inform the beneficiary country
concerned.t4® The notification provides a summary of the information received.
Investigation carry out by cooperate with the beneficiary country concerned. In this point,
the Commission should provide opportunity for the beneficiary country concerned to
cooperate in the investigation.650

To provide sufficient evidence for justification the Commission has to collect all
information that necessary. Such information includes the assessments, comments,
decisions, recommendations and conclusions of the relevant supervisory bodies of the UN,
the ILO and other competent international organizations. Assesment is used to justify the
infringement committed under Article 15 Paragraph 1 (a) of the EU GSP regulation.651

In addition, the Commission verifies the information received from economic
operators of beneficiary country. The findings established based on the available facts. The
information requested by the Commission must be provided within the period specified in
the notice of investigation. The investigation period must be completed within one year.
However, the Commission could extend this period in accordance with the procedure
referred to in Article 27(5).

Based on Article 27, the Commission should submit the report findings to the
Generalised Preferences Committee.652 The investigation terminated if the findings not

647 See EU Generalised System of Preferences: Commission initiates investigation on the effective implementation of certain
human rights conventions in Sri Lanka, available at :
http://trade.ec.europa.eu/doclib/docs/2008/october/tradoc_141139.pdf, last accessed : 19 June 2011. “[...] The
Commission has received information, including reports and statements of the United Nations, as well as from other
relevant publicly available sources, including non-governmental organisations, that indicate that the national
legislation of the Democratic Socialist Republic of Sri Lanka incorporating international human rights conventions, in
particular the International Covenant on Civil and Political Rights, the Convention Against Torture and other Cruel,
Inhuman or Degrading Treatment or Punishment and the Convention on the Rights of the Child, is not being
effectively implemented [...]"

648 See Paragraph 1 Article 17 Section 1 Chapter Il of the Council Regulation (EC) No. 732/2008.

649 See EU Generalised System of Preferences: Commission initiates investigation on the effective implementation of certain

human rights conventions in Sri Lanka, available at :
http://trade.ec.europa.eu/doclib/docs/2008/october/tradoc_141139.pdf, last accessed : 19 June 2011.
“[...] The investigation is considered to be launched on the date of publication of the "Notice pursuant to Article 19(1)
of Council Regulation (EC) No 980/2005 of the initiation of an investigation with respect to the effective
implementation of certain human rights conventions in Sri Lanka. Any interested party is invited to submit comments
on the matter under investigation within four months of the launching of the investigation [...]”

650 See Paragraph 1 Article 18 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008.

651 See Paragraph 3 Article 18 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008.

652 See Paragraph 1 Article 19 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008. See also Commission Of The
European Communities, Report on the findings of the investigation with respect to the effective implementation of
certain human rights conventions in Sri Lanka, C(2009) 7999, Brussels, 19 October 2009, available at :
http://trade.ec.europa.eu/doclib/docs/2009/october/tradoc_145152.pdf, last accessed : 19 June 2011. See also
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sufficient to justify temporary withdrawal.653 The termination of investigation and it main
conclusion announced in the Official Journal of the European Union.65* In the case the
Commission findings meet sufficient evidence to justify temporary withdrawal in respect
of serious and systematic violation of principles laid down in the conventions listed in Part
A of Annex III, referred to Article 15 Paragraph 1 (a), the situation in beneficiary country
will be monitored and evaluated during six months.655 The Commission will notify the
decision to beneficiary country and publish a notice in the Official Journal of the European
Union.®56 Unless, before the end of the period, the beneficiary country make a commitment
to take necessary measures to conform, “in a reasonable period of time”, with the
conventions referred to in Part A of Annex III. If the Commission considers temporary
withdrawal necessary, they will submit an appropriate proposal to the Council. The
temporary withdrawal decided by the Council within two months by means of a qualified
majority®57.658 The temporary withdrawal will enter into force six monthsés® after it
decided. 660

Commission of the European Communities, Report Investigation pursuant to Article 18(2) of Council Regulation (EC)
No 980/2005 with respect to the protection of the freedom of association and the right to organise in El Salvador,
Brussels, C(2009) 7934, available at : http://trade.ec.europa.eu/doclib/docs/2009/october/tradoc_145210.pdf, last
accessed : 19 June 2011.

653 See Paragraph 2 Article 19 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008. See also Commission Of The
European Communities, Commission Decision of 20 October 2009 concerning providing for the termination pursuant
to Article 19(2) of Council Regulation (EC) No 732/2008 of the investigation initiated by Commission Decision
2008/316/EC with respect to the protection of the freedom of association and the right to organise in El Salvador,
Brussels, C(2009) 7936, available at : http://trade.ec.europa.eu/doclib/docs/2009/october/tradoc_145209.pdf;, last
accessed : 19 June 2011.

65¢ See Notice pursuant to Article 19(2) of Council Regulation (EC) No 732/20081 of the termination of an investigation with
respect to the protection of the freedom of association and the right to organise in the Republic of El Salvador,
available at : http://trade.ec.europa.eu/doclib/docs/2009/october/tradoc_145208.pdf, last accessed : 19 June 2011.

655 See Paragraph 3 Article 19 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008. The Council of European
Union, Implementing Regulation of the Council temporarily withdrawing the special incentive arrangement for
sustainable development and good governance provided for under Regulation (EC) No 732/2008 with respect to the
Democratic Socialist Republic of Sri Lanka, Legislative Acts And Other Instruments, Interinstitutional File:
2009/0179  (NLE), 5470/10, WTO 14, SPG 3, RELEX 63, COASI 12, available at
http://register.consilium.europa.eu/pdf/en/10/st05/st05470.en10.pdf, last accessed : 19 June 2011.

656 See Paragraph 3 Article 19 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008. See also Notice on the

GSP+/Sri Lanka issue, 19 October 2009, available at :
http://trade.ec.europa.eu/doclib/docs/2009/october/tradoc_145154.pdf, last accessed : 19 June 2011.
“[...] The Commission's findings are that the national legislation of Sri Lanka incorporating international human
rights conventions, in particular the International Covenant on Civil and Political Rights, the Convention against
Torture and other Cruel, Inhuman or Degrading Treatment or Punishment and the Convention on the Rights of the
Child, is not being effectively implemented. In the light of these findings, the Commission will now consider whether a
temporary withdrawal of some or all of Sri Lanka's GSP+ benefits is called for and make a suitable proposal to EU
Member States in the Council. If such a proposal is made and subsequently adopted by the Council, it would enter into
force six months after the date of adoption [...]".

657 See Paragraph 4 Article 16 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008. See also The Council of
European Union, Implementing Regulation of the Council temporarily withdrawing the special incentive arrangement
for sustainable development and good governance provided for under Regulation (EC) No 732/2008 with respect to
the Democratic Socialist Republic of Sri Lanka, Legislative Acts And Other Instruments, Interinstitutional File:
2009/0179  (NLE), 5470/10, WTO 14, SPG 3, RELEX 63, COASI 12, available at
http://register.consilium.europa.eu/pdf/en/10/st05/st05470.en10.pdf, last accessed : 19 June 2011. Article 2 :

“[...] With respect to the period of application of Regulation (EC) No 732/2008, the Council, acting by qualified
majority, on a proposal from the Commission, shall re-establish the special incentive arrangement for products
originating in Sri Lanka, if the reasons justifying the temporary withdrawal no longer prevail [...]".

658 See Paragraph 4 Article 19 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008.

659 See The Council of European Union, Implementing Regulation of the Council temporarily withdrawing the special
incentive arrangement for sustainable development and good governance provided for under Regulation (EC) No
732/2008 with respect to the Democratic Socialist Republic of Sri Lanka, Legislative Acts And Other Instruments,
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XILDb. Case Study: Temporary withdrawal and suspension from GSP+ of Sri Lanka.

The following case study concerns the mechanism of temporary withdrawal from the
special incentive arrangement for sustainable development and good governance (GSP+)
towards the Democratic Socialist Republic of Sri Lanka.

The GSP+ facilities granted to Sri Lanka¢é! are conditional. Sri Lanka, as the
beneficiary country, must fulfil the requirements of eligibility as established under the GSP
regulation. When national legislation no longer incorporates the relevant international
conventions or if legislation is not effectively implemented, therefore, the regulation
provides provisions for the temporary withdrawal of certain products or all GSP+ benefits.
The EU maintains the objective of GSP+ as an incentive to strengthen improvements to the
condition of human rights in Sri Lanka. The Commission is undertaking an investigation to
clarify the situation and propose appropriate action towards information accepted that
“allegedly” justifies such temporary withdrawal. Such information was submitted by
interested parties in “response to a public notice, available reports, statements and
information of the United Nations as well as other publicly available reports and information
from relevant sources, including nongovernmental organisations”. Under the framework of
parallel political dialogue, the Commission also considers the information provided by Sri
Lanka. In the case of Sri Lanka’s GSP+, the Commission’s investigation was launched in
October 2008,662 thus its investigation completed and approved a report on its findings on
19 October 2009.663

Under Commission Decision 2008/938/EC66* Sri Lanka was included in the list of
beneficiary countries that were granted special incentive arrangements for sustainable
development and good governance for the period from 1 January 2009 to 31 December
2011. However, in 2005 the investigation was initiated in respect of non-compliance
relating to human rights conventions.665 This investigation was launched under Council
Regulation (EC) No. 980/2005 of 27 June 2005, applying a scheme of generalised tariff
preferences.666 In its findings, the Commission found indications that Sri Lanka did not

Interinstitutional File: 2009/0179 (NLE), 5470/10, WTO 14, SPG 3, RELEX 63, COASI 12, available at :
http://register.consilium.europa.eu/pdf/en/10/st05/st05470.en10.pdf, last accessed : 19 June 2011. Article 3:

“[...] This Regulation shall enter into force six months after its adoption, unless the Council before then, on a proposal
from the Commission pursuant to Article 19(5) of Regulation (EC) No 732/2008, decides otherwise [...]".

660 See Paragraph 5 Article 19 Section 1 Chapter III of the Council Regulation (EC) No. 732/2008.

661 See Article 8 of the Council Regulation (EC) No. 732/2008.

662 See EU temporarily withdraws GSP+ trade benefits from Sri Lanka, Brussels, 15 February 2010, available at
:http://trade.ec.europa.eu/doclib/docs/2010/february/tradoc_145799.pdf, last accessed : 19 June 2011.

663 See Notice on the GSP+/Sri Lanka issue, 19 October 2009, available at :
http://trade.ec.europa.eu/doclib/docs/2009/october/tradoc_145154.pdf, last accessed : 19 June 2011. See also
Press release, Generalised System of Preferences (GSP), EU temporarily withdraws GSP+ trade benefits from Sri
Lanka, Brussels, 15 February 2010,
http://trade.ec.europa.eu/doclib/press/index.cfm?id=515&serie=316&langld=en, last accessed 17 June 2011.

664 See Commission Decision 2008/938/EC of 9 December 2008 on the list of the beneficiary countries which qualify for the
special incentive arrangement for sustainable development and good governance, provided for in Council Regulation
(EC) No 732/2008 applying a scheme of generalised tariff preferences for the period from 1 January 2009 to 31
December 2011 (O] L 334, 12.12.2008, p. 90).

665 See International Covenant on Civil and Political Rights, the Convention against Torture and other Cruel, and Inhuman or
Degrading Treatment or Punishment and the Convention on the Rights of the Child. These three International
Coventions is listed in the Part A, Annex III, Council Regulation (EC) No. 732/2008.

666 See The Council of European Union, Implementing Regulation of the Council temporarily withdrawing the special
incentive arrangement for sustainable development and good governance provided for under Regulation (EC) No
732/2008 with respect to the Democratic Socialist Republic of Sri Lanka, Legislative Acts And Other Instruments,
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effectively implement the three conventions mentioned, which are listed as core human
rights conventions respectively in points 1, 5 and 6 of Annex III, Part A of Council
Regulation (EC) No. 732/2008.667

Sri Lanka’s temporary withdrawal from GSP+ was based on Article 15(2) of
Regulation (EC) No. 732/2008, where it provides the temporary withdrawal of the special
incentive arrangement for sustainable development and good governance.68 In order to
assess, "whether the national legislation of the Democratic Socialist Republic of Sri Lanka
incorporated and implemented effectively the conventions related to human rights”%9,
therefore, the Commission Decision 2008/803/EC67° was issued to initiate investigationé71.
The investigation focused on reports and statements by UN Special Rapporteurs and
Representatives, other UN bodies and reputable human rights NGOs.672

According to Paragraph 2 Article 18 of the Council Regulation (EC) No. 732/2008¢73,
“during the whole period of investigation the Commission provided Sri Lanka with every
opportunity to cooperate in the investigation”. Sri Lanka had given opportunity to submit
their commentary on the comprehensive findings of the experts. These experts groups
appointed by the Commission to provide an independent legal assessment related to the
investigationé74. However, Sri Lanka took the decision “not to cooperate with, or participate
in the investigation”.675 On 19 October 2009, the Commission delivered the findings report,
as follows :

“[...] that the national legislation of Sri Lanka incorporating international human rights

conventions, specifically the International Covenant on Civil and Political Rights, the

Convention against Torture and other Cruel, Inhuman or Degrading Treatment or

Punishment and the Convention on the Rights of the Child, is not effectively

implemented [...]”.676

In accordance with Article 19(1) of Regulation (EC) No 732/2008, on 17 November
2009 the Commission submitted the findings report to the Generalised Preferences
Committee.677 On 15 February 2010, EU decided to withdraw Sri Lanka from GSP+ scheme.
The suspension applied for six months.678 After the period of suspension ended, the

Interinstitutional File: 2009/0179 (NLE), 5470/10, WTO 14, SPG 3, RELEX 63, COASI 12, paragraph 2, available at :
http://register.consilium.europa.eu/pdf/en/10/st05/st05470.en10.pdf, last accessed : 19 June 2011.

667 See Ibid., paragraph 3.

668 See Ibid., paragraph 4.

669 See The International Covenant on Civil and Political Rights, the Convention against Torture and other Cruel, Inhuman or
Degrading Treatment or Punishment and the Convention on the Rights of the Child.

670 See Commission Decision 2008/803/EC of 14 October 2008 providing for the initiation of an investigation pursuant to
Article 18(2) of Council Regulation (EC) No 980/2005 with respect to the effective implementation of certain human
rights conventions in Sri Lanka (OJ L 277, 18.10.2008, p. 34).

671 See Paragraph 1, Paragraph 3 Article Article 18 of the Council Regulation (EC) No. 732/2008.

672 See The Council of European Union, Implementing Regulation of the Council temporarily withdrawing the special
incentive arrangement for sustainable development and good governance provided for under Regulation (EC) No
732/2008 with respect to the Democratic Socialist Republic of Sri Lanka, paragraph 5.

673 The Commission shall provide the beneficiary country concerned with every opportunity to cooperate in the investigation.

674 See also Francoise Hampson, Leif Sevon and Roman Wieruszewski, The Implementation of certain Human Rights
Conventions in Sri Lanka : Final Report, 30 September 2009, available at
http://trade.ec.europa.eu/doclib/docs/2009/october/tradoc_145153.pdf, last accessed : 17 June 2011.

675 See The Council of European Union, Implementing Regulation of the Council temporarily withdrawing the special
incentive arrangement for sustainable development and good governance provided for under Regulation (EC) No
732/2008 with respect to the Democratic Socialist Republic of Sri Lanka, paragraph 6.

676 See Ibid., paragraph 7.

677 See Ibid., paragraph 10.

678 See EU temporarily withdraws GSP+ trade benefits from Sri Lanka, Brussels, 15 February 2010, available at
:http://trade.ec.europa.eu/doclib/docs/2010/february/tradoc_145799.pdf, last accessed : 19 June 2011. See also
Article 3 The Council of European Union, Implementing Regulation of the Council temporarily withdrawing the
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Commission submits a proposal to the Council to re-establish the special incentive
arrangement for Sri Lanka.679

XlIl.c. General overview temporary withdrawal provisions in the proposal of the GSP
Proposal.

On 10 May 2011, the Commission proposed a regulation applying to a GSP scheme.
This proposal encompassed the draft of the GSP proposal. It was formulated to enhance the
GSP scheme, making it more predictable, transparent, and stable for traders either from
the EU or the beneficiary country. Therefore, some changes and revisions were made to the
GSP proposal. The revision aimed to ensure that the GSP scheme focused on the country
most in need and responded positively to the development needs of the beneficiary
country.

Council Regulation (EC) No. 732/2008 applied a scheme of GSP that expired on 31
December 2011. Therefore, in order to ensure the operation of the scheme, on 11 May
2011 Regulation (EU) No. 512/2011 of the European Parliament and the Council was
issued, amending the previous regulation. Under Regulation (EU) No. 512/2011, the
scheme provided under Council Regulation (EC) No. 732/2008 is applicable until 31
December 2013.680 The new regime of the GSP scheme is expected to be implemented by 1
January 2014.

Temporary withdrawal is one of the subjects to be revised. In the proposal of the GSP
regulation, temporary withdrawal provisions are regulated in Chapter V Articles 19 - 21.
Practically, this has been reduced from five8! provisions to three provisions. In general,
Article 19 of the draft GSP regulation regulates temporary withdrawal in the three schemes
(general arrangement, special incentive arrangement for sustainable development and
good governance, and special arrangement for the least-developed countries). There are
two paragraphs under draft Article 19, which have been changed by the addition of some
words, for instance:

Paragraphs 1 (c) and (d):

(c) serious shortcomings in customs controls on the export or transit of drugs (illicit
substances or precursors), or failure to comply with international conventions on
anti-terrorism and money laundering;

(d) serious and systematic unfair trading practices including those affecting the supply
of raw materials, which have an adverse effect on the Union industry and which
have not been addressed by the beneficiary country. For those unfair trading
practices, which are prohibited or actionable under the WTO Agreements, the
application of this Article shall be based on a previous determination to that effect
by the competent WTO body;

Draft Article 19 Paragraph 1 (c) added “compliance to the international conventions

on anti-terrorism” in which this condition does not exist under current provisions. The EU
set out this condition as its serious concern to encourage the beneficiary country to fight

special incentive arrangement for sustainable development and good governance provided for under Regulation (EC)
No 732/2008 with respect to the Democratic Socialist Republic of Sri Lanka.

679 See also Article 2 The Council of European Union, Implementing Regulation of the Council temporarily withdrawing the
special incentive arrangement for sustainable development and good governance provided for under Regulation (EC)
No 732/2008 with respect to the Democratic Socialist Republic of Sri Lanka.

680 See Paragraph 5 Article 1 Regulation (EU) No 512/2011 of The European Parliament and of The Council of 11 May 2011
amending Council Regulation (EC) No 732/2008.

681 In the Council Regulation (EC) No 732/2008 the temporary withdrawal provisions are accommodated under Articles 15 to
Article 19.

179



terrorism. The international convention on anti-terrorism is considered as a non-trade
aspect, where its implementation could occur some burdens to the beneficiary country.
However, the significance of the policy to fight terrorism and trade are still questioned.
Draft Article 19 Paragraph 1 (d) considers the serious and systematic unfair trading
practices affecting the supply of raw materials, wherein, this wording is not included under
current provisions. It seems that the EU puts a high concern in order to minimise domestic
injury from unfair trading practices.

In order to ensure that the GSP scheme is not being abused and/or to minimise trade
deflection by controlling and monitoring that the preferential rules of origins comply with
the regulations, the proposal of the GSP regulation maintains this provision under draft
Article 21. This provision also provides administrative cooperation in order to ensure the
compliance implementation of the preferential rules of origin under the GSP regime.

As a consequence of temporarily withdrawal from the tariff preferences, draft Article
19 Paragraph 10982 of the proposal of the GSP regulation provided an adoption of the
“delegated acts” in order to amend Annex I[,683 Annex II,68¢ and Annex IVé85 of the
regulation. The adoption of the delegated acts in the proposal of the GSP regulation were
stipulated under draft Article 37686, due to the legal consequences of an “open ended
system” GSP scheme. According to Article 290 of the TFEU that the EU co-legislatoré8?, that
is, the Commission will be conferred delegation power to “to amend or supplement certain
non-essential elements of the legislative acts”.688 The delegated acts do not touch the core of
the regulation solely aimed for the implementation of the regulation to be operated

properly.

XIII. Safeguard measure under EU GSP.
XlIll.a. General overview of the current and future safeguard clauses under the GSP
scheme.

The application of the safeguard clause in the GSP scheme seems to be contradictory
with the basic philosophy of GSP that aims to “increase” export earnings and generate
revenue of developing countries and LDCs. A safeguard measure is commonly understood
as the “escape clause” or “emergency exit”. This means that it would only be imposed under
certain circumstances. Such presumed and assessed circumstances will threaten or lead to

682 “[...] Where the Commission considers that the findings justify temporary withdrawal for the reasons referred to in
paragraph 1, it shall be empowered, in accordance with Article 36, to adopt delegated acts to amend Annex II, III, IV,
whichever is applicable, in order to temporarily withdraw the tariff preferences referred to in Article 1(2) [...]".

683 See Lists of Beneficiaries Countries of the General Arrangement.

684 See Lists of Beneficiaries Countries of the Special Incentive Arrangement for Sustainable Development and Good
Governance.

685 See Lists of Beneficiaries Countries of the Special Incentive Arrangement for the Least Developed Countries.

686 “[...] Delegated acts adopted under this Article shall enter into force without delay and shall apply as long as no objection
is expressed in accordance with paragraph 2. The notification of a delegated act adopted under this Article to the
European Parliament and to the Council shall state the reasons for the use of the urgency procedure. (2) Either the
European Parliament or the Council may object to a delegated act in accordance with the procedure referred to in
Article 36(4). In such a case, the Commission shall repeal the act without delay following the notification of the
decision to object by the European Parliament or the Council [...].”

687 The Council and The European Parliament.

688 See Council Of The European Union, Factsheet : Entry into force of new comitology rules, PRESSE 42,7070/11, Brussels, 28

February 2011, available at :
http://www.consilium.europa.eu//uedocs/cms_data/docs/pressdata/EN/genaff/119516.pdf, last accessed : 20 June
2011.
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“serious injury” to the domestic business of actors or producers.t8® The application of the
safeguard measure must be based on the evidence resulting from investigation, where such
harmful injury may exist or has existed.

According to Adam Smith in the “Wealth of Nations”, “relaxing trade barriers generally
raises the wealth of the nations involved”.6%° Economically speaking the inclusion of
safeguard clauses in the EU GSP regulation can be understood logically. In order to attract
traders or producers from beneficiary countries to export their goods into the EU, the GSP
scheme grants a reduction of tariffs and removes trade barriers. In addition, such tariff
reductions aim to help the goods and products from the beneficiary country to be able to
compete in the EU market. However, the preference-granting countries have an obligation
to secure their internal market and domestic producers from “serious injury” of such policy.
Since then the safeguard clause has been called the “remedies clause”.6%

Trade barriers significantly reduced after the establishment of GATT 1947. The
enabling clause also contributed to the elimination of trade barriers for developing
countries under generalised, non-reciprocal, and non-discriminatory principles. The main
objective of trade barrier reduction is to promote trade liberalisation and to open more
market access for developing countries.

As explained above, the GSP grant benefits through tariff reductions to the
beneficiary country goods in order to support its product in its competition within the EU
markets. According to Adam Smith, "if a foreign country can supply us with a commodity
cheaper than we ourselves can make, better buy it off them with some part of the produce of
our own industry, employed in a way in which we have some advantage". Fair competition is
only present when the consumer has a wide choice of goods. In this regard, the availability
of a “like product” with the competitive prices and range of quality has driven product
competitiveness. When the tariff duties are imposed on the “like product” imported from
developing countries and LDCs, instead of increasing the cost of production, the final price
of the product on the market is affected. Higher tariffs could discourage a “like product”
from the developing countries and LDCs from competing on the market. Developing
countries and LDCs needs to increase their export revenues for their economic
development, for instance combating poverty, generates employment, to support the
development of infant industries and Small and Medium Enterprises (SMEs). Economists
believe there is a “positive domino effect” between export boosts, employment availability,
poverty alleviation, and that an increase in GDP will accelerate developing countries and
LDCs into trade liberalisation. As acknowledged, trade liberalisation reflects the spirit of
the WTO.

Under current GSP regulation, safeguard clauses accommodated under Section 2
Article 20-22. The GSP proposal®?2 provides 13 provisions on safeguard, accommodated in

689 See General Principles Safeguard Measures: Technical Information on Safeguard Measures, available at
http://www.wto.org/english/tratop_e/safeg_e/safeg_info_e.htm, last accessed : 21 June 2011.

690 See Irwin, Douglas A. Against the Tide: An Intellectual History of Free Trade. New Jersey: Princeton University Press, 1996;
Wilson, Garret.,, The Safeguards Clause : The Rational, Operations, and Prospects of GATT Article XIX, International
Economics, Essay 1, University of London, School of Oriental and African Studies, MA International Studies and
Diplomacy 1998/9, 8 December, 1998, available at :
http://www.garretwilson.com/essays/economics/gattarticlexix.html#Irwin, last accessed : 21 June 2011.

691 See Wilson, Garret., The Safeguards Clause : The Rational, Operations, and Prospects of GATT Article XIX, available at :
http://www.garretwilson.com/essays/economics/gattarticlexix.html, last accessed : 21 December 2011.

692 See European Commission, Proposal for a Regulation of the European Parliament and of the Council applying a scheme of
generalised tariff preferences, {SEC(2011) 536 final},{SEC(2011) 537 final}, Brussels, 10.5.2011, COM(2011) 241
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the Article 19-31. The GSP proposal regulate safeguard in the two different sections, i.e.,
General Safeguards and Safeguards in the Textile, Agriculture and Fisheries Sectors and
Safeguards in the Textile, Agriculture, and Fisheries Sectors.®®3 Safeguards measures can be
applied when imported products “on terms which cause, or threaten to cause, serious
difficulties to a Community producer of like or directly competing products”. Article 22
paragraph 1 and 2 of the GSP proposal elaborated definition of the“like product” and “like
or directly competing products”, as follows :

“[...] For the purpose of this Chapter, ‘like product’ means a product which is identical,

i.e. alike in all respects, to the product under consideration, or, in the absence of such a

product, another product which, although not alike in all respects, has characteristics

closely resembling those of the product under consideration [...]".

“[...] Where a product originating in a beneficiary country of any of the three

arrangements referred to in Article 1(2), is imported in volumes and/or at prices which

cause, or threaten to cause, serious difficulties to European Union producers of like or
directly competing products, normal Common Customs Tariff duties on that product

may be reintroduced in accordance with the following provisions [...]"

Article 22 paragraph 3 of the GSP proposal provides definition of “interested parties”
as “those parties involved in the production, distribution and/or sale of the imports
mentioned in paragraph 1 and of like or directly competing products”. Safeguard measures is
necessary when its occurs extreme increases volumes and/or at prices of imported
products under GSP scheme, which cause, or threaten to cause, serious difficulties to
European Union producers of like or directly competing products is present in the EU
markets.

The definition of “interested parties” elaborated further in the Article 24 paragraph 2
the GSP proposal stipulated as follows :

“[...] an investigation shall be initiated upon request by a Member State, by any legal

person or any association not having legal personality, acting on behalf of Union

producers, or on the Commission’s own initiative if it is apparent to the Commission

that there is sufficient prima facie evidence, as determined on the basis of factors

referred to in Article 23, to justify such initiation. The request to initiate an

investigation shall contain evidence that the conditions for imposing the safeguards
measure set out in Article 22(1) are met. The request shall be submitted to the

Commission. The Commission shall, as far as possible, examine the accuracy and

adequacy of the evidence provided in the request to determine whether there is

sufficient prima facie evidence to justify the initiation of an investigation [...]"

The terms of “interested parties” describes as public entities (member states, the
Commission), or private entities (any legal person or any association not having legal
personality, acting on behalf of Union producers). These parties allowed to submit a request
of safeguards investigation against the allegations under “certain circumstances as referred
by Article 22 paragraph 1” of the GSP proposal. If “sufficient prima facie evidence” available,

final, 2011/0117 (COD), available at : http://trade.ec.europa.eu/doclib/docs/2011/may/tradoc_147893.pdf, last
accessed : 12 May 2011. (The Proposal of the new GSP Regulation, 2011.)

693 See Article 30 : “[...] Without prejudice to the provisions of Section I of this Chapter, where imports of products included in
Annex I to the Treaty on the Functioning of the European Union cause, or threaten to cause, serious disturbance to
European Union markets, in particular to one or more of the outermost regions, or these markets’ regulatory
mechanisms, the Commission, on its own initiative or at the request of a Member State, after consulting the
committee for the relevant agriculture or fisheries common market organisation, shall suspend the preferential
arrangements in respect of the products concerned in accordance with examination procedure referred to in Article
38(3) [...].”
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the Commission on its own initiative can initiate an investigation. The terms of “prima facie
evidence” referring to the “factors” used to measure “deterioration in economic and/or
financial situation suffered by European Union producers”. These factors are defined in the
Paragraph 4 Article 20 of the current GSP regulation and Article 23 of the GSP proposal.
According to Article XIX of GATT and Agreement on Safeguard the investigation
procedures is necessary before the safeguards measure applied.

The terms of prima facie evidence ”"and“ suffer deterioration in their economic
and/or financial situation, gives clear legal interpretation of safeguards measures
procedures.t¢ The wording of “deterioration” literally interpreted as the “ongoing
situation” according to “prima facie evident” presumed “threaten to cause” serious injury in
economic and/or financial situation. The measurement of “deterioration” have to consider
some factors, such as market share, production, stocks, production capacity, bankruptcies,
profitability, capacity utilization, employment, imports, and prices. Article 25 of the GSP
proposal, emphasize that safeguard measures only taken based on justification of “the
necessity” when deterioration of the economic and/or financial situation of European
Union producers takes a place and difficult to be remedied.®®> When negative
“deterioration” found in the end of investigation, it means that conditions to apply
safeguards measures are not fulfilled. Therefore, the Commission must adopt a decision
terminating the investigation and proceeding.66 The implementation of safeguards
regulation in the new GSP regulation referred to the Regulation (EU) No 182/2011 of The
European Parliament and of The Council of 16 February 2011 laying down the rules and
general principles concerning mechanisms for control by Member States of the
Commission’s exercise of implementing powers.697

XIILb. Compliance with the WTO law on the safeguard measures
Safeguard clauses in the GSP in line with the paragraph 1 (a) and (b) Article XIX of
the GATT concerning “Emergency Action on Imports of Particular Products”, stipulates as
follows:
(a) If, as a result of unforeseen developments and of the effect of the obligations
incurred by a contracting party under this Agreement, including tariff concessions,
any product is being imported into the territory of that contracting party in such
increased quantities and under such conditions as to cause or threaten serious
injury to domestic producers in that territory of like or directly competitive
products, the contracting party shall be free, in respect of such product, and to the
extent and for such time as may be necessary to prevent or remedy such injury, to
suspend the obligation in whole or in part or to withdraw or modify the concession.

694 See Article 23 The Proposal of the new GSP Regulation, 2011.

695 “[...] On duly justified grounds of urgency relating to deterioration of the economic and/or financial situation of European
Union producers which would be difficult to repair, the Commission shall be empowered to adopt immediately
applicable implementing acts in accordance with the urgency procedure referred to in Article 38(4) to reintroduce
normal Common Customs Tariff duties for a period of up to 12 months [...]".

696 See Article 27 The Proposal of the new GSP Regulation, 2011. “[...] Where the facts as finally established show that the
conditions set out in Article 22(1) are not met, the Commission shall adopt a decision terminating the investigation
and proceeding in accordance with the examination procedure referred to in Article 38(3). Such a decision shall be
published in the Official Journal of the European Union. The investigation shall be deemed terminated, if no decision
is published within the period referred to in Article 24(4) and any urgent preventive measures shall automatically
lapse [...]".

697 See Paragraph 3 Article 38 of The Proposal of the new GSP Regulation, 2011. “[...] Where reference is made to this
paragraph, Article 5 of Regulation (EU) No 182/2011 shall apply [...]”
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The sub-paragraph (b) governs the application of safeguards measure under preference
trade agreement:

(b) If any product, which is the subject of a concession with respect to a preference, is
being imported into the territory of a contracting party in the circumstances set
forth in sub-paragraph (a) of this paragraph, so as to cause or threaten serious
injury to domestic producers of like or directly competitive products in the
territory of a contracting party which receives or received such preference, the
importing contracting party shall be free, if that other contracting party so requests,
to suspend the relevant obligation in whole or in part or to withdraw or modify the
concession in respect of the product, to the extent and for such time as may be
necessary to prevent or remedy such injury.

In general, Article XIX of the GATT allows member states to take a “safeguards
measures in order to protect a specific domestic industry from unpredicted imports boost
of any product that “causing, or which is likely to cause, serious injury to the industry”.698
Sub-Paragraph (b) has implied that the preference granting country allowed applying
safeguards measures in order “to prevent or remedy serious injury and to facilitate
adjustment”.699

Article 20 Paragraph 1 of the current GSP regulation stipulates the safeguard
measures that can be applied, under the requirement “where a product originating in a
beneficiary country is imported on terms which cause, or threaten to cause, serious difficulties
to a Community producer of like or directly competing products”. Safeguard measures are
performed by “reintroducing, at any time, at the request of a Member State or on the
Commission’s initiative normal CCT duties on that product”. According to this provision, the
safeguard measures apply under GSP regulation adopting the essential conditions of GATT
safeguard measures, for instance “cause, or threaten to cause, serious difficulties”. This
means that the measures will only be applied under such circumstances. The term
“domestic producer” under the GSP regulation refers to the community producer that is
presumed to be injured from such circumstances. The GSP is established under the
derogation of CCT,790 which means that the beneficiary country will be excluded from the
application of such rules. The safeguard measures taken by the EU “reintroduce” CCT duties
on the product concerned. Article 20 Paragraph 2701 of the GSP regulation governs
investigation in order to justify such measures.

The formal decisions to initiate the investigation are carried out by the Commission.
The investigation is announced in the Official Journal of the European Union. It contains the
“summary of the information received, and any relevant information sent to the Commission”.
The Commission has to verify all of the information received with the beneficiary country
concerned and any other relevant sources.’92 During such investigations, the Commission

”

698 See Agreement on Safeguard, available at : http://www.wto.org/english/docs_e/legal_e/ursum_e.htm#lAgreement, last
accessed : 20 May 2011.

699 See Paragraph 1 Article 5 concerning Application of Safeguard Measures of the Agreement on Safeguard.

700 See Gormley, Laurence W., 2009, Op. Cit,, paragraph 2.09. See also Altomonte, Carlo., Nava, Mario., 2005.

701 “I...] The Commission shall take a formal decision, within a reasonable period of time, to initiate an investigation. Where
the Commission decides to initiate an investigation, it shall publish a notice, in the Official Journal of the European
Union, announcing the investigation. The notice shall provide a summary of the information received, and state any
relevant information to be sent to the Commission. It shall specify the period, which shall not exceed four months
from the date of publication of the notice, within which interested parties may make their views known in writing
[..]"

702 See Paragraph 3 Article 20 Council Regulation (EC) No. 732/2008 as amended by Regulation (EU) No 512/2011 : “[...] The
Commission shall seek all information which it deems necessary, and may verify the information received with the
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collects the information related to the Union producers, which covers ten factors: market
share, production, stocks, production capacity, bankruptcies, profitability, capacity
utilisation, employment, imports, and prices. These factors are examined to determine
whether there are serious injuries to the Community producers. The periods of
investigation must be completed within six months from the date the notification is
published. The Commission could extend the periods of investigation after carrying out
consultation with the Generalised Preferences Committee.”°3 There are certain products
from Section XI (b) must be removed from the preferences, referred to article 13(1)7%¢ of
GSP regulation, where imports of those products :
(a) increase by at least 20 % in quantity (by volume), as compared with the previous
calendar year; or
(b) exceed 12,5 % of the value of Community imports of products from Section XI(b)

from all countries and territories listed in Annex I during any period of twelve

months.
This provision only applies to general arrangement and special incentive arrangement for
sustainable development and good governance. The special arrangement for LDC is
excluded from the application of such provisions.”’?> The Commission should make
notification to beneficiary country about safeguard measure decision. The notification also
sent to the Council and the member states.”’0¢ The notification given to the beneficiary
country before the safeguards decision come into effect is complying with Paragraph 2
Article XIX of the GATT707,

XIV. Preferential rules of origin.
XIV.a. Rules of origin under the international trade system.
XIV.a.1. Definition of rules of origin.
The OECD defines rules of origin as a law, regulation, and administrative procedure
that determine a product’s country of origin. It is used as an instrument for customs

beneficiary country concerned and any other relevant source. It may be assisted by officials of the Member State on
whose territory verification might be sought, if that Member State so requests [...]".

703 See Paragraph 4, 5, 6, and 7 Article 20 Council Regulation (EC) No. 732/2008 as amended by Regulation (EU) No
512/2011

704 “[...] The tariff preferences referred to in Articles 6 and 7 shall be removed, in respect of products originating in a
beneficiary country of a section, when the average value of Community imports from that country of products
included in the section concerned and covered by the arrangement enjoyed by that country exceeds 15 % of the value
of Community imports of the same products from all beneficiary countries and territories over three consecutive
years, on the basis of the most recent data available on 1 September 2007. For each of the Sections XI(a) and XI(b),
the threshold shall be 12,5 % [...]".

705 See Paragraph 8 Article 20 Council Regulation (EC) No. 732/2008 as amended by Regulation (EU) No 512/2011. “[...] This
provision shall not apply to countries benefiting from the special arrangement for the least-developed countries
referred to in Article 11, nor to countries with a share of imports into the Community, as defined in Article 13(1), not
exceeding 8 %. The removal of the preferences shall take effect two months after the date of publication of the
Commission’s decision to this effect in the Official Journal of the European Union [...]"

706 See Paragraph 1 and 2, Article 22 Council Regulation (EC) No. 732/2008 as amended by Regulation (EU) No 512/2011.

707 “[....] Before any contracting party shall take action pursuant to the provisions of paragraph 1 of this article, it shall give
notice in writing to the contracting parties as far in advance as may be practicable and shall afford the contracting
parties and those contracting parties having a substantial interest as exporters of the product concerned an
opportunity to consult with it in respect of the proposed action. When such notice is given in relation to a concession
with respect to a preference, the notice shall name the contracting party which has requested the action. in critical
circumstances, where delay would cause damage which it would be difficult to repair, action under paragraph 1 of
this article may be taken provisionally without prior consultation, on the condition that consultation shall be effected
immediately after taking such action [...]”
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authorities to take measures in order to determine the necessary treatment to be given to
imported goods such as quota limitation, tariff preferences, or anti-dumping duty.708

The Kyoto Convention (International Convention on the Simplification and
Harmonisation of Customs Procedures) defines rules of origin as “specific provisions,
developed from principles established by national legislation or international agreements
applied by a country to determine the origin of goods”.7%°

Paragraph 1 Article [ Part I of the Agreement on Rules of Origin stipulates rules of
origin “as those laws, regulations and administrative determinations of general application
applied by any Member to determine the country of origin of goods provided such rules of
origin are not related to contractual or autonomous trade regimes leading to the granting of
tariff preferences going beyond the application of Paragraph 1 of Article I of GATT 1994”710

According to the customs union, rules of origin serve to identify the origin of the
product with the purpose of determining the applicable customs regime. For instance,
imported goods or products subject to GSP tariff preferences are granted derogation from
CCT based on their originating countries. According to Article 24 of the Community
Customs Code, “goods whose production involved more than one country shall be deemed to
originate in the country where they underwent their last, substantial, economically justified
processing and working in an undertaking equipped for that purpose and resulting in the
manufacture of a new product or representing an important stage of manufacture”.’11

To sum up, rules of origin are the criteria to determine the national source of
goods.”12 In other words, rules of origin are defined as sets of requirements to determine
“originating” goods traded between preferential trading partners.”!3

XIV.a.2. Rules of origin from a legal and historical perspective.

The legal history of the “origin” of imported goods started when the World Customs
Organization (WCO) was established. The embryo of the WCO stems from the Study Group,
which was created by the Committee for European Economic Co-operation. This
Committee consists of thirteen European government representatives. The objective of this
Study Group is to examine “the possibility of establishing one or more inter-European
customs union” under the legal framework of GATT. This Study Group consists of two
Committees: the Economic Committee and the Customs Committee.

The Economic Committee is considered as the “seed” of the Organisation for
Economic Co-operation and Development (OECD). The Customs Committee led to the
establishment of the Customs Co-operation Council (CCC), which came into force in 1952.
The CCC was governed by the Council Body. The “First Council Session” held on 26 January
1953, took place in Brussels and was attended by seventeen representatives from various

708 See Glossary statictical terms, available at : http://stats.oecd.org/glossary/detail.asp?ID=4992, last accessed : 21 March
2011.

709 See Annex K The Revised Kyoto Convention, See also Stocker, Walter, Op. Cit, p. 2.

710 See Paragraph 1 Article 1 Part I of the Agreement on Rules of Origin stipulate, available at
http://www.wto.org/english/docs_e/legal_e/22-roo.pdf, last accessed : 8 April 2011.

711 See EC Regulation 2913/1992. See also See Eeckhout, Piet., 2004, Op. Cit., p. 361.

712 See Technical Information on Rules of Origin, available at : http://www.wto.org/english/tratop_e/roi_e/roi_info_e.htm,
last accessed : 21 March 2011.

713 See Naumann, Eckart., Rules of Origin under EPAs: Key Issues and New Directions, Paper for Tralac Conference October
2005, p. 4, available at : http://www.tralac.org/unique/tralac/pdf/20051018_ROO_paper.pdf, last accessed : 9 April
2011.
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European countries.”** On 18 May 1978, the Customs Cooperation Council (CCC) concluded
the “International Convention on the Simplification and Harmonisation of Customs
Procedures”, known as the “Kyoto Convention”. This Convention is recognised as the first
international agreement regulating the rules of origin, and entered into force on 25
September 1974. The Kyoto Convention is not a binding agreement. However, the Kyoto
Convention lays down the important criteria in defining the rules of origin, consisting of
“wholly produced or wholly obtained” and “substantial transformation”’!5 The wholly
produced or wholly obtained goods automatically have an “originating” status. The origin
of goods manufactured in two or more countries are determined by where the last
“substantial transformation” took place.”?¢ There are three methods to determine
“substantial transformation”, i.e, Change of Tariff Classification (CTC) or Change in Tariff
Heading, Value Added (VA), and Technical Requirement or Specific Processing.”7

On 18 March 1975, the EU adopted Council Decision 75/199/EEC concerning the
“international convention on the simplification and harmonisation of customs procedures
and accepting the Annex thereto concerning customs warehouse”. This council decision
entered into force on 26 September 1974.718

The “WCO” was officially launched in 1994. 719 Afterwards in Brussels, on 26 June
1999, the Protocol of amendment to the International Convention on the Simplification and
Harmonisation of Customs Procedures was signed. The EU adopted the Protocol
amendment by Council Decision 2003/231/EC concerning “the accession of the European
Community to the Protocol of Amendment to the International Convention on the
simplification and harmonization of customs procedures”. Such council decision entered into
force on 3 February 2006. The legal base of its adoption is the CCP.720

The establishment of the WTO brought rules of origin into the table of multilateral
trade negotiations. The Agreement on Rules of Origin was concluded in Marrakech as part
of the Uruguay Round. It entered into force on 1 January 1995. The objective of this
agreement is to provide “harmonisation and clarify rules of origin” in international trade. It

714 See Treaties Office Database, Protocol of amendment to the International Convention on the simplification and
harmonisation of customs procedures (Revised Kyoto Convention), available at
http://ec.europa.eu/world/agreements/prepareCreateTreatiesWorkspace/treatiesGeneralData.do?step=0&redirect
=true&treatyld=7181, last accessed : 08 April 2011.

715 See Gibbon, 2008 : “[...] frequently within preferential rules of origin, exporters from beneficiary country are expected to
conform to more than one method of proving ‘substantial transformation”. However, the prevalence of the use of
multiple methods does not seem to have been measured in the literature [...]”. See also Cadot, Olivier., de Melo, Jaime.,
and Pérez, Alberto Portugal.,, Rules of Origin for Preferential Trading Arrangements: Implications for AFTA of EU and US
Regimes, CREA-Institut de macroéconomie appliqué, Universit¢ de Lausanne, Juni 2006, available at
http://www.hec.unil.ch/crea/publications/autrespub/china.pdf, last accessed : 11 February 2011.

716 See Falvey., Rod and Reed, Geoff., Rules of Origin as Commercial Policy Instruments, Research Paper 2000/18, Centre for
Research on Globalisation and Labour Markets, School of Economics, University of Nottingham, available at :
http://www.nottingham.ac.uk/shared/shared_levpublications/Research_Papers/2000/ 00_18.pdf, last accessed : 9

April 2011.

717 See Izam, Miguel, 2003. See also Gibbon, Peter, 2008. See also Naumann, Eckart.,, 2005. See also Falvey., Rod and Reed,
Geoff.,, 2000.

718 See Treaties Office Database, International convention on the simplification and harmonisation of customs procedures
(Kyoto Convention),

http://ec.europa.eu/world/agreements/prepareCreateTreatiesWorkspace/treatiesGeneralData.do?step=
O&redirect=true&treatyld=483

719 See Treaties Office Database, Protocol of amendment to the International Convention on the simplification and
harmonisation of customs procedures.

720 See Ibid.
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has to be noted that this Agreement only regulates non-preferential trade.”?! However, in
the customs union, non-preferential and preferential of origin are applied in its
international trade relations.”22

XIV.a.3. Scope of rules of origin.

The concept of origin is defined as the “economic” nationality of goods in
international trade.”?3 In practice, there are two types of origins, non-preferential and
preferential origin. The non-preferential rules of origin are used under general commercial
policy measures, for instance, as anti-dumping measures, quantitative restrictions, or tariff
quotas.’2* Non-preferential rules of origin are used for the purposes of trade statistics;
application of labelling and marking requirements; and for government procurement.”25
The source of imports (origin of goods) determines the import duties and restrictions.”26
The rules of origin are also used as an instrument of import prohibitions and trade
embargoes. Non-preferential rules of origin are used to attain different policy objectives
established under national acts, regulations, or administrative procedures. In the customs
union, a single set of rules of origin is applied to all member states.’2” Therefore, rules of
origin serve as a discretionary trade policy instrument.728

The preferential origin is given to imported goods by the beneficiary country under
special arrangements, such as GSP. In other words, preferential origin is “granted only to
the certain countries subject to the conditions of trade preferences” due to its nature in the
selective trade arrangement.’29 By certificate preferential rules of origin the goods are
allowed to enter preference-granting country markets at a reduced rate or zero rate of
duties.”30 The Agreement on Rules of Origin in Paragraph 2 Annex II defines rules of origin:

“as those laws, regulations and administrative determinations of general

application that are applied by any Member to determine, whether goods qualify

for preferential treatment under contractual or autonomous trade regimes

leading to the granting of tariff preferences going beyond the application of

Paragraph 1 of Article I of GATT 1994”731

According to UNCTAD, there are various types of preferential rules of origin
depending on the agreement of the contracting parties under the Regional Trading

721 See Background Note, The Agreement on Rules of Origin of the WTO, June 1998, available at
http://www.acici.org/aitic/documents/notes/download/note14_eng.pdf, p. 1, last accessed : 11 April 2011; See also
Izam, Miguel, 2003, Op. Cit, p. 11. Also see the review documents : UN (2001); UN (2002a) and UN (2002b), all of
which refer to the most recent contributions of UN/CEFACT on the question of rules of origin.

722 See Gibbon, Peter., 2008.

723 See Naumann, Eckart., 2005, Op. Cit,, p. 4.

724 See http://ec.europa.eu/taxation_customs/customs/customs_duties/rules_origin/index_en.htm. See also Paragraph 2
Article 1  Part I of the Agreement on Rules of Origin stipulate, available at:
http://www.wto.org/english/docs_e/legal_e/22-roo.pdf, last accessed : 8 April 2011.

725 See http://www.unctadindiaroo.org/. See also Paragraph 2 Article I Part I of the Agreement on Rules of Origin stipulate,
available at : http://www.wto.org/english/docs_e/legal_e/22-roo.pdf, last accessed : 8 April 2011. See also Falvey.,
Rod and Reed, Geoff.,, 2000.

726 See Technical Information on Rules of Origin, available at: http://www.wto.org/english/tratop_e/roi_e/roi_info_e.htm,
last accessed : 8 March 2011.

727 See Stocker, Walter, Op. Cit, p. 4.

728 See Naumann, Eckart., 2005.

729 See Miguel I1zam, 2003.

730 Available at http://ec.europa.eu/taxation_customs/customs/customs_duties/rules_origin/index_en.htm

731 See Agreement on Rules of Origin, available at:
http://www.wto.org/english/res_e/booksp_e/analytic_index_e/roi_01_e.htm, last accessed : 9 April 2011.
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Arrangements (RTAs).732 Since there is “no binding agreement or international standard
governing preferential rules of origin”733, the rules of origin can be different from country to
country.’3* The term “contractual” refers to the Economic Integration Agreement, whereas
“autonomous” is interpreted as preferential, and is granted under the international legal
framework, such as GSP.73> When based on its legal basis, the establishment of GSP is
considered as an autonomous preferential arrangement.”36

The rules of origin plays an important role in the implementation of GSP in order to
determine whether imported goods receive preferential treatment or MFN treatment.”37
The movement of goods within the customs union has to fulfil “the import formalities” or
“comply with provisions on free circulation”, which are not based on the origin status.”38 The
regulation on free circulation is covered under Article 29 of TFUE (ex Article 24 TEC). The
EU preferential rules of origin specifically regulate the procedures and administration
requirements for goods released into free circulation on the market.

XIV.a.4. Concept of origin and trade deflection.

The basic concept of the rules of origin is to identify the “nationality” of goods. In this
regard, the “nationality” of goods imposes the legal consequence of trade policy
instruments that are applied to the goods. In order to determine such “nationality”, there
are legal or administrative requirements that must be fulfilled by the traders, known as
origin criteria.”3?

The definition of “wholly obtained goods” always involves two words “when on
where”. For instance, when on where goods naturally occur; live animals are born and
raised; plants harvested; or minerals extracted or taken in a single country. The waste
resulted from manufacturing or processing operations or from consumption, which is
produced from the wholly obtained goods. This is also included in the definitions of “wholly
obtained goods”.740

Preferential rules of origin require two essential components, “criteria of origin” and
“documentary evidence”.’41 Documentary evidence is used as a legal support declaring the
“origin” of goods. An adequate and authenticate certificate of origin is required. Based on
such documents, the customs officers can determine what type of trade policy measure to
apply to the goods. Documentary evidence has created fragmentation in the
implementation of the rules of origin. However, the customs union administration rules of

732 See UNCTAD-ROO Database, available at : http://www.unctadindiaroo.org/, last accessed : 9 April 2011.

733 See Naumann, Eckart., 2005.

734 See Glossary statictical terms, available at: http://stats.oecd.org/glossary/detail.asp?ID=4992, last accessed : 21 March
2011.

735 See Miguel Izam, 2003.

736 See Commission of the European Communities, The Rules of Origin in Preferential Trade Arrangements; Orientations for
the future, Communication from the Commission to the Council, the European Parliament and the European
Economic and Social Committee, Brussel, 16.3.2005, COM (2005) 100 final, available at
http://www.eclac.org/publicaciones/xml/0/13420/1c11945i.pdf, last accessed : 11 February 2011. See also Enabling
Clause 1979. See also Appellate Body Decision on EC Preferences Case; See Council Regulation (EC) No. 732/2008.

737 See Technical Information on Rules of Origin, available at: http://www.wto.org/english/tratop_e/roi_e/roi_info_e.htm,
last accessed : 8 March 2011.

738 See Taxation and Customs Union, available at:
http://ec.europa.eu/taxation_customs/customs/customs_duties/rules_origin/ index_en.htm, last accessed : 8 March
2011.

739 See Stocker, Walter, Op. Cit,, p. 2.

740 See Stocker, Walter, Op. Cit, p. 3.

741 See Stocker, Walter, Op. Cit,, p. 4.
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origin are established based on uniformity and simplicity.”42 New barriers in trade should
not be created.

Trade deflections take place in preferential rules of origin when the producer from
the non-beneficiary country places their production in the beneficiary country in order to
receive benefits from preferential rules of origin. The preference-granting country tends to
establish restrictive requirements regarding transformation. This policy aims to ensure
that the goods originated from the beneficiary country and the benefit of such preferences
is truly enjoyed and utilised to achieve its objective. Therefore, in order to prevent trade
deflection, rules of origin are necessary in all trade preferences.’43

However, restrictive regulation of preferential rules of origin has caused difficulties
either administratively or technically for the producer of the beneficiary country. This
could be considered as the new “non-tariff barrier to trade”. As a matter of fact, the
producer from the beneficiary country has to fulfil such restrictive requirements,
otherwise the preference-granting country may withdraw the benefits of such
preference.’#* Therefore, the rules of origin have a discriminatory nature since they may be
used as an “exclusion mechanism”745. It could become a hidden tool for protectionism,
leading to discrimination”.746 The rules of origin also have some positive impact on the area
of intellectual property rights, such as geographic indication and state of the art.74”

The standard consignment document plays a crucial role in preventing
transhipment.”48 Transhipment is considered as a form of trade deflection in preferential
trade. Such conduct is identified as potentially hampering realisation of GSP. In this regard,
real benefits from trade preferences will not be enjoyed and utilised directly by the
beneficiary country but are taken by a third state. Hence, trade deflections are defined as
abuse by a third state to take the advantages given by preference-granting country through
the GSP scheme.

The consignment standard is included as a requirement in the rules of origin. The
consignment standard requires direct shipment. The goods must be shipped directly from
the beneficiary countries to the preference-granting country. The consignment document
is used to avoid the “manipulation or fraud” of the origin of products.

XIV.a.5. Basic principles of rules of origin.

Three basic principles are applied in the rules of origin, that is, simplicity,
predictability, and efficiency. These principles are in line with the principles applied in the
GSP.7# The principle of simplicity emphasises that rules of origin must be comprehensible

742 See International Center for Economic Growth, Op. Cit,, p. 1.

743 See Cadot, Olivier., de Melo, Jaime., and Pérez, Alberto Portugal., 2006.

744 See International Center for Economic Growth, Op. Cit, p. 1.

745 See Izam, Miguel, 2003, Op. Cit, p. 13. See also the review documents : UN (2001); UN (2002a) and UN (2002b), all of
which refer to the most recent contributions of UN/CEFACT on the question of rules of origin.

746 See Izam, Miguel, 2003, Op.Cit, p. 14. See also the review documents : UN (2001); UN (2002a) and UN (2002b), all of which
refer to the most recent contributions of UN/CEFACT on the question of rules of origin.

747 See Izam, Miguel, 2003, Op. Cit, p. 12. See also the review documents : UN (2001); UN (2002a) and UN (2002b), all of
which refer to the most recent contributions of UN/CEFACT on the question of rules of origin.

748 See Gibbon, 2008 : “[...] includes transhipment as part of trade deflection when non beneficiary country via beneficiary
country commit fraud in order to obtain the margin of preference available under the scheme under autonomous
preferential trade [...]". See also Naumann, Eckart., 2005.

749 See Communication From The Commission To The Council, The European Parliament and The European Economic and
Social Committee Developing countries, international trade and sustainable development: the function of the
Community’s generalised system of preferences (GSP) for the ten-year period from 2006 to 2015. “[...] The EU’s
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and transparent. The principle of simplicity is applied in order to avoid “ambiguous
interpretation” or “fraudulence” in the application of rules of origin. The principle of
predictability emphasises the aspect of “consistency”. In this regard, rules of origin must
guarantee that the stability of its implementation gives traders or producers in the
beneficiary country the opportunity to anticipate the “unpredictable” situation in
international trade. The principle of efficiency covers efficient, speedy, and simple
administrative procedures in the application of the rules of origin. Relating to
administrative cooperation procedures, the EU preferential rules of origin require the
beneficiary country to apply the modern public administrative system. The EU rules of
origin are established under Union legislation. This is based on the principle of fairness,
transparency, predictability, consistency, and neutrality.75°

XIV.a.6. The WTO Agreement on Rules of Origin.

The WTO Agreement on Rules of Origin was adopted in Marrakech. It entered into
force on 1 January 1995. This Agreement consists of four parts’>!, nine articles, and 2
Annexes. The WTO Agreement on Rules of Origin lays down crucial principles that have to
be applied by the member states in the establishment of their national rules of origin. In
the preamble of the agreement, it is mentioned that the member states must apply the
transparency principle when establishing laws, regulations, and practices relating to rules
of origin. These principles have also been adopted by Article 3 Paragraph (d) and (e) of the
WTO Agreement on Rules of Origin that stipulates as follows:

“[...] (d) the rules of origin are administered in a consistent, uniform, impartial

and reasonable manner; (e) their laws, regulations, judicial decisions and

administrative rulings of general application relating to rules of origin are

published as if they were subject to, and in accordance with, the provisions of

Paragraph 1 of Article X of GATT 1994; [...]"

These principles are applied in order to "create further liberalisation and expansion of
world trade” and "strengthen the role of GATT”. Article 3 Paragraph (e) elaborates on the
implementation of transparency principle. It is clearly stipulated that member states must
publish “their laws, regulations, judicial decisions, and administrative rulings of general
application relating to rules of origin”.

Annex Il “Common Declaration with regard to Preferential Rules of Origin” aimed to
response the existence of trade preferences granted by developed country.’52 Paragraph c
Article 3 of the Common Declaration used to enhance implementation of transparency in
the rules of origin procedures.”53

Generalized System of Preference must be stable, predictable, objective and simple. It must be made more accessible
to traders [...]".

750 See Jones, Vivian C., and Martin, Michael F., International Trade: Rules of Origin, RL34524, CRS Report for Congress,
Congressional Research Service, January 11, 2011, available at: http://www.fas.org/sgp/crs/row/RL34524.pdf, last
accessed : 11 February 2011.

751 Part | (Definitions And Coverage); Part II (Disciplines to Govern the Application of Rules of Origin); Part III (Procedural
Arrangements on Notification, Review, Consultation and Dispute Settlement); Part IV (Harmonization of Rules of
Origin).

752 See Appellate Body Decision in EC-Preferences Case para. 190.

753 “[...] their laws, regulations, judicial decisions and administrative rulings of general application relating to preferential
rules of origin are published as if they were subject to, and in accordance with, the provisions of paragraph 1 of
Article X of GATT 1994 [...]"
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XIV.b. Rules of origin in the EU Generalised System of Preferences.

In the implementation of GSP, rules of origin function to prevent “fraud” and “trade
deflection”. The violation of the rules of origin can be used as justification to withdraw the
beneficiary country from the GSP list.”>4 Compared to MFN, the rules of origin that are
applied to preferential trade are more restrictive.”>s One of the most crucial elements of the
rules of origin is the allocation or limitation of non-originating materials or external
contents of imported goods from the beneficiary country.

The “fraud” that potentially occurs could reduce or eliminate the benefits provided
by GSP. For instance, the goods and products from the beneficiary country are granted
tariff reductions under the GSP scheme, on the other hand, the beneficiary country may
lack the production resources such as technology and materials. This circumstance may be
misused by other parties in order to take the benefits by “counterfeiting” the origin of
goods.”’¢ The requirement of the minimum local and regional value content aims to
generate growth in the small-scale business sector in developing countries. This
requirement is indirectly addressed to achieve one of the objectives of GSP to eradicate
poverty in developing countries. The regulation of domestic or regional contents and the
specified processing requirement aim to generate employment and help economic
development through trade.’s?” On the other hand, the strict restriction on external
contents also increases the cost of production. The strict restriction on the external content
will limit producers from the beneficiary country to having less choice in efficient
complementary materials. Under such circumstances, the production continuity of the
beneficiary countries can be injured by high cost production.

The EU GSP seriously treats “trade deflection” with respect to cases of fraud,
irregularities, or systematic failure to comply with the rules of origin.”>8 Therefore, the EU
as the preference-granting country could impose “temporarily withdrawal in respect of all
or of certain goods originating in a beneficiary country” when such fraud or failure occurs.
This withdrawal policy is categorised as a unilateral sanction since the legal nature of the
GSP is an optional policy. However, Paragraph 2 Article 16 Council Regulation (EC) No.
732/2008 requires “administrative cooperation”, inter alia, for instance, Sub-paragraph (d)
stipulates “appropriate inquiries to identify and prevent contravention of the rules of origin”.
In this regard, the EU exercises its right as preference-granting country by holding the
confidentiality principle in giving justification on such fraud conduct or trade deflection.
Paragraph 1 Article 17 Council Regulation (EC) No. 732/2008 stipulates that the
Commission or a member state has to inform the Generalised Preferences Committee?59
when there is sufficient justification to initiate an investigation of such conduct. According
to Paragraph 2 Article 27 Council Regulation (EC) No. 732/2008 the Generalised
Preference Committee has the task “to examine any matter relating to the application of this

754 See Harris, Jeremy T, 2009, Op. Cit, pp. 7-9. See also International Center for Economic Growth, Near East Program, Free
Trade Agreements and Rules of Origin, p. 1.

755 See Gibbon, Peter, 2008.

756 See Cadot, Olivier., de Melo, Jaime., and Pérez, Alberto Portugal., 2006.

757 See Harris, Jeremy T., 2009, Op. Cit, pp. 7-9. See also International Center for Economic Growth, Op. Cit, p. 1.

758 See Paragraph 1 Article 16 of the Council Regulation (EC) No. 732/2008 :
“[...] The preferential arrangements provided for in this Regulation may be withdrawn temporarily, in respect of all
or of certain products originating in a beneficiary country, in cases of fraud, irregularities or systematic failure to
comply with or to ensure compliance with the rules concerning the origin of the products and with the procedures
related thereto, or failure to provide the administrative cooperation as required for the implementation and policing
of the arrangements referred to in Article 1(2) [...]".

759 See Paragraph 1 Article 27 of the Council Regulation (EC) No. 732/2008.
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Regulation, raised by the Commission or at the request of a member state”. The mechanism
of withdrawal and suspension in the GSP is discussed in separate sections in this study.

The rules of origin have a crucial role in the implementation of the EU GSP scheme in
order to prevent trade deflection. Recitals 21,760 Paragraphs 1761 and 2762 Article 5 Council
Regulation (EC) No. 732/2008, stipulates that rules of origin are used to ensure that the
benefit of GSP is enjoyed and utilised properly by the beneficiary countries to fulfil their
“development needs”. The Commission emphasises that the rules of origin must comply
with the objectives of the GSP scheme.”’¢3 The preferential rules of origin of the EU are
regulated by Commission Regulation (EEC) No. 2454/93 of 2 July 1993 laying down
provisions for the implementation of Council Regulation (EEC) No. 2913/92 establishing
the Community Customs Code, whereas, now this regulation was amended by Commission
Regulation (EU) No. 1063/2010 on 18 November 2010. This new regulation was applied
by 1 January 2011. The Commission Regulation (EU) No. 1063/2010 is established under
Article 290 of the TFEU as “non-legislative acts”.

The gap and inequalities of economic development between states creates an
obstacle in implementing equal treatment of concession. In this regard, the international
trade community has responded through the establishment of some preferences directed
to developing countries. However, as noted above, this preferential system also has its own
weakness in its implementation. It is needed to ensure that the actual benefits of GSP are
enjoyed and utilised directly by the beneficiary countries. This objective is in compliance
with the WTO legal framework, such as the Enabling Clause and the Doha Development
Agenda, in order to improve market access for developing countries to developed
countries.’6* In this way, the beneficiary countries are encouraged to accelerate their
integration in the world trading system.

Trade is still considered as an effective tool to encourage developing countries to
integrate into the world economy, especially through enhancing market access. Controlling
and monitoring the implementation of the rules of origin can maximise the utilisation of
the Generalised System of Preferences by market improvement.”¢5 Therefore, it is deemed
that revision of the rules of origin will deliver its concrete advantages directly, to which the
Generalised System of Preferences is directed. In the Communication from the Commission

760 “I...] The rules of origin concerning the definition of the concept of originating products, the procedures and the methods
of administrative cooperation related thereto, laid down in Commission Regulation (EEC) No 2454/93 of 2 July 1993
laying down provisions for the implementation of Council Regulation (EEC) No 2913/92 establishing the Community
Customs Code, applied to the tariff preferences provide by this Regulation, in order to ensure the benefit of this
scheme goes only to those beneficiary countries which the scheme is intended to benefit [...]".

761 “[...] The tariff preferences provided shall apply to imports of products included in the arrangement enjoyed by the
beneficiary country in which they originate [...]".

762 “[...] For the purposes of the arrangements referred to in Article 1(2), the rules of origin concerning the definition of the
concept of originating products, the procedures and the methods of administrative cooperation related thereto, shall
be those laid down in Regulation (EEC) No 2454 /93 [...]".

763 See European Commission, Directorate-General for Trade, Trade policy the EU’s relations with the rest of the world, Office
for  Official Publications of the European Communities, Luxembourg, 2006, available at
http://trade.ec.europa.eu/doclib/docs/2006/october /tradoc_128505.pdf, last accessed : 23 September 2010.

764 See Recitals 3, Commission Regulation (EU) No. 1063/2010 of 18 November 2010.

765 See Cadot et al (2005a, 2005b, 2006); Gibbon (2008) : “[...] having demonstrate an relationships between rules of origin
restrictiveness at product level and preference under-utilisation [...]”; “[..]a growing consensus amongst trade
economists is evident to the effect that there is clear link between restrictiveness and under-utilisation, since tariff
lines with the highest preference margins are normally subject to the most restrictive rules of origin [...].”
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to the Council concerning “The Rules of Origin in Preferential Trade Arrangements;
Orientations for the future”, it was stated that: 766

“[...] The rules of origin are an essential component of Community trade policy,

especially where tariff preferences have to be granted to goods only originating in given

countries or groups of countries. Therefore, they must be consistent with the overall
objective of those preferences of strengthening economic integration between the
partners and in particular of facilitating the full insertion of developing countries into

the world economy and supporting their economic and social development [...]. The

Commission intends to target GSP "on the countries that most need it and must

encourage regional cooperation between developing countries by various means. The GSP

should assist these countries to attain a level of competitiveness which could make them
self-supporting economically and full partners in international trade [...]"

The revision of the GSP rules of origin aims to create more ‘“relaxed” and “simplified”
procedures.’s” As noted by the European Commission, such simplification is designed to
“guarantee easier access to the community market” under GSP. Further, the new revision of
the EU GSP rules of origin aims to enhance the implementation of the transparency
principle.768

Revisions of the preferential rules of origin are deemed as a crucial issue within
international trade liberalisation. Therefore, on 18 December 2003 the Commission
responded to such demand through discussion and the publication of a consultation paper
on “the future of rules of origin in preferential trade arrangements” the so-called “Green
Paper”.76¢9 The Green Paper was “adopted” by the Commission on 16 March 2005.770 The
Green Paper mapped out some crucial problems related to the implementation of
preferential rules of origin. To gather the opinions and consultations, the Commission
involved third states, such as the beneficiary countries of the GSP. The new approach to the
preferential rules of origin, particularly in the GSP, was changed into a “development-
orientated arrangement”. In this regard, the EU intended to apply the preferential rules of
origin for the sake of development.”7!

As mentioned above, the urgency of the simplification of the preferential rules of
origin’72 was based on considerations where the previous rules of origin were considered
“too complex and too restrictive”. According to the Commission’s impact assessment, the

766 Commission of the European Communities, The Rules of Origin in Preferential Trade Arrangements; Orientations for the
future, Communication from the Commission to the Council, the European Parliament and the European Economic
and Social Committee, Brussel, 16.3.2005, COM (2005) 100 final, available at
http://www.eclac.org/publicaciones/xml/0/13420/1c11945i.pdf, last accessed : 11 February 2011.

767 See The Future of Rules of Origin, available at :
http://ec.europa.eu/taxation_customs/customs/customs_duties/rules_origin/preferential/article_777_en.htm, last
accessed : 13 April 2011. See also Miguel Izam, 2003. 1zam (2003) noted that “[...] rules of origin has implication to
the trade facilitation and efficiency, which covered both private and public sector [...]”. Izam, has put a highlight on
the “simplicity and clarity administrative procedure which applies on the certification of origin”. However, the system
establishment of such system cannot be separated from the institutions concerned such as trade institution and
customs office.

768 Commission of the European Communities, The Rules of Origin in Preferential Trade Arrangements; Orientations for the
future, Communication from the Commission to the Council, the European Parliament and the European Economic
and Social Committee.

769 See The European Commission, Green Paper The Future of Rules of Origin in Preferential Trade Arrangements, A
summary report of the results of the consultation process, COM(2003)787, 18 December 2003, available at:
http://ec.europa.eu/taxation_customs/resources/documents/origin_consultation_final.pdf, last accessed : 14 April
2011.

770 European Union Communication, The rules of origin in preferential trade arrangements: Orientations for the future.

771 See Recitals 2 of the Commission Regulation (EU) No. 1063/2010.

772 See Recitals 3 of the Commission Regulation (EU) No. 1063/2010.
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rules of origin was identified as one of the “reasons” for low utilisation of certain goods that
benefited under the trade preferences.’”3 The Commission’s impact assessment concluded
that the rules of origin should be applied on “a sector-by-sector rather than a product-by-
product basis”. Such assessment also emphasises the “development-friendly principle” as
part of the purpose of the GSP.

In the GSP rules of origin, the “single criterion”’7* is used to determine the
“nationality” of goods. Value-added’’s criterion is applied to goods that are “not wholly
obtained in a beneficiary country”. The adequate processing “threshold value” must be
respected.”’¢ During the revision process of the rules of origin, the value-added threshold is
a crucial issue between internal and external stakeholders.”7”

In order to determine “real added-value” it is important to consider production
capacity of the beneficiary country and sufficient processing operations’78. The percentage
of added-value should not exceed the production capabilities of developing countries. The
sufficient processing evaluation can be measured using a method “value added test”.77°
Based on the “value added test”, a product is considered as originating only if the contents
of the non-originating materials in the imported product, after the working process, do not
exceed the threshold value (referred to as the minimum Local Value Content or Regional
Value Content), which is “expressed as a percentage of the net production cost of the final
product”. The percentage of value added content should be based on economic analysis and
GSP objectives. The value added criterion is applied to prevent any misapplication or
circumvention of the preferences. However, the value added criterion should not hamper
efficiency and competitiveness by increasing production costs.”80

With respect to LDCs, Commission Regulation (EU) No. 1063/2010 provides
“maximum content of non-originating’8! materials up to 70 %”. Such regulation is based on
the consideration to generate industrialisation in LDCs. It reflects the divergent of
industrial capabilities of beneficiary countries.’82 Furthermore, the “criteria of origin” and

773 See Recitals 5 of the Commission Regulation (EU) No. 1063/2010.

774 See ODI (2006); Cadot et.al (2005); Gibbon (2008). “[...] in the Generalized System of Preferences “VA” was the sole test in
10-13% of tariff lines [...]".

775 Describe by Gibbon (2008), that preferential trade “[...] may require an exported good of beneficiary country to embody a
minimum local VA, have specified originating parts comprising a specific share of final value, or embody a maximum
import content measured in value terms [...]". VA should be calculated on the base price (for instance : Ex-works, Net
Production Cost, FOB, CIF, etc). Where VA rules are applied EU Generalized System of Preference (refer to
Commission Regulation (EU) No 1063/2010 of 18 November 2010). The level of local VA required has usually fallen
in a range of 25-60%.

776 See Recitals 6 of the Commission Regulation (EU) No 1063/2010.

777 See Naumann, Eckart., 2005.

778 See also Gibbon (2008) : “[...] sufficient processing operations or used to called as technical requirement”, in this regard,
preference granting country may require that “one or more specified manufacturing operation must take place on the
good in the beneficiary country for it to be classified as originating [...]".

779 Commission of the European Communities, The Rules of Origin in Preferential Trade Arrangements; Orientations for the
future, Communication from the Commission to the Council, the European Parliament and the European Economic
and Social Committee, Brussel. See also Gibbon, Peter, 2008 : “[...] importing country considers the amount of value
added in a good in a given exporting country sufficient for it to be counted as an export from that country [...]".

780 Commission of the European Communities, The Rules of Origin in Preferential Trade Arrangements; Orientations for the
future, Communication from the Commission to the Council, the European Parliament and the European Economic
and Social Committee.

781 See Paragraph 1 (o) Article 67 of the Commission Regulation (EU) No 1063/2010, defined “[...] maximum content of non-
originating materials as the maximum content of non-originating materials which is permitted in order to consider a
manufacture as working or processing sufficient to confer originating status on the product. It may be expressed as a
percentage of the ex-works price of the product or as a percentage of the net weight of these materials used falling
under a specified group of chapters, chapter, heading or sub-heading [...]".

782 See Recitals 7 of the Commission Regulation (EU) No. 1063/2010.
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“economic justification” are linked with the real economic benefit going to the beneficiary
countries concerned. In order to ensure the process of production carried out in the
beneficiary country, the regulation provides “a list of insufficient working or processing
operations that can never confer origin”. However, there are limited changes of this list in
the revised version.’83 The list of sufficient working or processing operations and wholly
obtained goods are adopted as “unilateral arrangements” that are in line with the
preferential origin of GSP.784

Since, the certificate of origin is issued by the beneficiary, importers do not have the
burden to pay any duty, when the declaration of origin is found to be “incorrect”. Importers
are considered to act in good faith. Therefore, the authorities in the beneficiary country
must apply prudential principles when issuing such certificates because the loss will not go
to the “EU’s own resources”, but to their traders and producers.’85

As regards “free circulation” within the EU, it is required to check whether the
supplier is a registered exporter in the beneficiary country concerned or not. The
beneficiary country has to set up “an electronic record of registered exporters”, therefore,
the application of e-Trade is needed to support such service.’8¢ The principle of
transparency is carried out by the publication of “non-confidential registration data of
exporters”.787

Article 67 distinguishes between “exporter and registered exporter”. Paragraph 1 (t)
Article 67 defines the exporter as “a person exporting the goods to the EU or to a beneficiary
country who is able to prove the origin of the goods, whether or not he is the manufacturer
and whether or not he himself carries out the export formalities”. Then, Paragraph 1 (u)
Article 67 defines the registered exporter as “an exporter who is registered with the
competent authorities of the beneficiary country concerned for the purpose of making out
statements on origin for the purpose of exporting under the scheme”.

It is clearly regulated that in order to receive facilities under the GSP scheme, the
concerned exporter from the beneficiary country has to be registered at the competent
authorities of that beneficiary country. In addition to ensuring the GSP facilities are utilised
properly, such registration is also used for trade statistics and analysis. For instance, the
data can be used by the beneficiary country to provide trade statistics related to the
utilisation of the GSP scheme by the domestic exporter. Paragraph 3 Article 69 Commission
Regulation (EU) No. 1063/2010 stipulates that the information about the “registered
exporter” must be provided by governmental authorities of the beneficiary country and the
customs authorities of member states in the form of an electronic database.

Commission Regulation (EU) No. 1063/2010 amends Articles 66 to 97 Part |, Title IV,
Chapter 2 of Regulation (EEC) No. 2454/93. This revision of the regulation covers the
“definition of the concept of originating goods”, the procedures, and the methods of
administrative cooperation designed for the application of the GSP scheme.’88 The revision
makes a distinction between the definitions of a “product” and “goods”. A product is
defined as a manufactured product, even if it is intended for later use in another

783 See Recitals 8 of the Commission Regulation (EU) No. 1063/2010.

784 See Recitals 25 of the Commission Regulation (EU) No. 1063/2010.

785 See Recitals 17 of the Commission Regulation (EU) No. 1063/2010.

786 See Recitals 18 of the Commission Regulation (EU) No. 1063/2010.

787 See Recitals 19 of the Commission Regulation (EU) No. 1063/2010.

788 See Article 66 Sub Section 1 Section 1 of the Commission Regulation (EU) No. 1063/2010.
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manufacturing operation.”8® While, goods are defined as both materials and goods.”90
Materials refer to any ingredient, raw material, component, or part, used in the
manufacture of the product.’9? Manufacture is defined as any kind of working or
processing included in assembly.792

XIV.b.1. Role of e-trade in administrative cooperation rules of origin.

Paragraph 1 (a) Article 68 stipulates that the beneficiary country is required to
provide “administrative structures and systems” in order to be able to implement the rules
and procedures determined by the regulation. This provision is also related to the
importance of building an integrated system to support the implementation of the
“accumulation of origin”. It is needed to setup administrative cooperation between the
authorities concerned in the beneficiary country, with the Commission and the customs
authorities of the member states. Further, Paragraph 1 (b) Article 68 regulates such
cooperation.

To carry out such cooperation, the beneficiary countries are obliged to inform the
names and addresses of the authorities within their jurisdiction, which have the
authorisation to register and to withdraw exporters from the “record of registered
exporters”. The authorities of the beneficiary country are defined as “part of the
governmental authorities of the country concerned, or act under the authority of the
government”. In addition, any change relating to such cooperation must be informed
immediately to the Commission.’3 Article 71 clearly stipulates that failure of the
competent authorities of a beneficiary country to comply with Articles 68(1), 69(2), 91, 92,
93 or 97g or systematic failure to comply with Article 97h (2), could lead to temporary
withdrawal from preferences under the scheme for that country. With the purpose of
performing the transparency principle, the Commission should publish such data and any
updates in the Official Journal of the European Union (C series) as stipulated by Article 70.

Article 72 of the preferential rules of origin describes the concept of originating
goods as stipulated in the Article 75 and 76. Paragraph 1 Article 75 provided lists of the
“wholly obtained” products, as follows :

(a) Mineral products extracted from its soil or from its seabed;

(b) Plants and vegetable products grown or harvested there;

(c) Live animals born and raised there;

(d) Products from live animals raised there;

(e) Products from slaughtered animals born and raised there;

(f) Products obtained by hunting or fishing conducted there;

(g) Products of aquaculture where the fish, crustaceans and molluscs are born and raised
there;

(h) Products of sea fishing and other products taken from the sea outside any territorial sea by
its vessels;

() Products made on board its factory ships exclusively from the products referred to in point
(h);

(j) Used articles collected there fit only for the recovery of raw materials;

(k) Waste and scrap resulting from manufacturing operations conducted there;

789 See Paragraph 1 (d) Article 67 Section 1 of the Commission Regulation (EU) No. 1063/2010.
790 See Paragraph 1 (e) Article 67 Section 1 of the Commission Regulation (EU) No. 1063/2010.
791 See Paragraph 1 (c) Article 67 Section 1 of the Commission Regulation (EU) No. 1063/2010.
792 See Paragraph 1 (b) Article 67 Section 1 of the Commission Regulation (EU) No. 1063/2010.
793 See Article 66 Commission Regulation (EU) No. 1063/2010.
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(1) Products extracted from the seabed or below the seabed which is situated outside any
territorial sea but where it has exclusive exploitation rights;
(m) Goods produced there exclusively from products specified in points (a) to (1).

When product originating from the beneficiary country exported to another country
and returned to the same beneficiary country, it would not be entitled origin from
beneficiary country concerned. Except it “demonstrated” that such products is the same
products and not undergone of any treatment.”94 It is not allowed to transform the product
under any circumstances except the process to keep the product in the “good condition”.
The custom authorities is allowed to ask traders or exporters to provide supporting
document as evidence, such as, bills of lading79 or factual or concrete evidence based on
marking or numbering of packages or any related document.”9

Products considered as the originating product of beneficiary country when all of the
elements of the products wholly obtained in the country of origin. The set of products that
accumulated from originating and non-originating materials would be deemed as
“originating” if the content of non-originating materials does not exceed 15 % of the ex-
works price of the set.797

XIV.b.2. Cumulative origin of the European Union Generalised System of Preferences.

The cumulative origin of GSP is regulated in Paragraph 3 Article 5 of Council
Regulation (EC) No. 732/2008.798 Cumulation of origin is defined as a certain group of
countries under the preferential tariff treatment that is given “identical rules of origin”. This
sort of facility gives a certain group of countries the possibility to cooperate together in the
manufacturing product.”®® Article 67 of Commission Regulation (EU) No. 1063/2010
defines four different types of cumulation: bilateral cumulation, regional cumulation,
extended cumulation, and cumulation with goods originating in Norway, Switzerland, and
Turkey.890 According to Harris, “[...] cumulation is the provision that allows materials which
meet the requirements of the rules of origin in one country to be considered as originating in
another when determining the originating status of goods produced using those materials in
the latter [...] cumulation zone is defined as the set of countries from which a producer may
source cumulable materials”.801 While Bhagwwati noted the establishment of cumulation of
origin under the FTA based on the “spaghetti bowl” approach, inefficiency in trade policy
has been created.802

794 See Article 73 of the Commission Regulation (EU) No. 1063/2010.

795 “[...] A document signed by a carrier (a transporter of goods) or the carrier's representative and issued to a consignor (the
shipper of goods) that evidences the receipt of goods for shipment to a specified designation and person”, available
at: http://legal-dictionary.thefreedictionary.com/bill+of+lading, last accessed : 21 April 2011. “A document issued
by a carrier, or its agent, to the shipper as a contract of carriage of goods. It is also a receipt for cargo accepted for
transportation, and must be presented for taking delivery at the destination [..]”, see available at :
http://www.businessdictionary.com/definition/bill-of-lading-B-L.html, last accessed : 21 April 2011.

796 See Paragraph 2 Article 74 of the Commission Regulation (EU) No 1063/2010.

797 See Article 82 of the Commission Regulation (EU) No 1063/2010.

798 “[...] Regional cumulation within the meaning and provisions of Regulation (EEC) No 2454 /93 shall also apply where a
product used in further manufacture in a country belonging to a regional group originates in another country of the
group, which does not benefit from the arrangements applying to the final product, provided that both countries
benefit from regional cumulation for that group [...]".

799 See Recitals 10 of the Commission Regulation (EU) No 1063/2010.

800 See also Gibbon, Peter, 2008.

801 See Harris, Jeremy T, 2009, Op. Cit, p. 5.

802 See Bhagwwati, Jagdish and Krueger, Anne O. “U.S. Trade Policy: the Infatuation with Free Trade Agreements,” in The
Dangerous Drift to Preferential Trade Agreements, AEI Press, 1995. Dangerous Drift to Preferential Trade Agreements,
AEI Press, 1995; Jones, Vivian C,, and Martin, Michael F., 2011, Op. Cit,, p. 6.
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Bilateral cumulation is defined as “a system that allows products which are originating
from EU to be considered as originating materials in a beneficiary country when they are
further processed or incorporated into a product in that beneficiary country” 83 In addition,
Article 83 Sub-section 3 of Commission Regulation (EU) No. 1063/2010 is a special
provision governing bilateral cumulation.

Regional cumulation is defined as “a system whereby products originating in a
country, which is a member of regional group (for instance ASEAN), are considered as
materials originating in another country of the same regional group (or a country of another
regional group where cumulation between groups is possible) when further processed or
incorporated in a product manufactured in one of those countries in the regional group” 84
In this regard, regional groups are referred to as a group of countries between which
regional cumulation applies.8% In pursuance of Article 86, there are four regional groups,
consisting of:

(a) Group I: Brunei, Cambodia, Indonesia, Laos, Malaysia, Philippines, Singapore, Thailand,
Vietnam;

(b) Group II: Bolivia, Colombia, Costa Rica, Ecuador, El Salvador, Guatemala, Honduras,
Nicaragua, Panama, Peru, Venezuela;

(c) Group III: Bangladesh, Bhutan, India, Maldives, Nepal, Pakistan, Sri Lanka;

(d) Group IV: Argentina, Brazil, Paraguay and Uruguay.

Article 86 Paragraph 2 Sub-paragraph b (ii), stipulates, with regard to ensuring the
appropriate implementation of the regional cumulation, that the countries of regional
groups have to provide the administrative cooperation needed with the EU. This includes
fostering administrative cooperation among the members of regional groups. The
Secretariat of the regional group has the task of giving notification to the Commission with
regards the undertaking of such requirements.8% For instance, the Secretariat of Group I is
organised by Group I: the General Secretariat of the Association of Southeast Asian Nations
(ASEAN), then Group II is organised by: the Andean Community - Central American
Common Market and Panama Permanent Joint Committee on Origin, and Group III is
organised by: the Secretariat of the South Asian Association for Regional Cooperation
(SAARC).807

The EU regional cumulation rules8%® provides “possibility” of using products or
materials originating from the graduated country, as stipulates by Article 5 paragraph 3
Regulation (EC) No. 732/2008 :

“regional cumulation within the meaning and provisions of Regulation (EEC) No

2454 /93 shall also apply where a product used in further manufacture in a country

belonging to a regional group originates in another country of the group, which does

803 See Paragraph 1 (f) Article 67 of the Commission Regulation (EU) No. 1063/2010.

804 See Paragraph 1 (h) Article 67 of the Commission Regulation (EU) No. 1063/2010.

805 See Paragraph 1 (k) Article 67 of the Commission Regulation (EU) No. 1063/2010.

806 See Article 86 Paragraph 2 subparagraph c of the Commission Regulation (EU) No. 1063/2010.

807 See United Conference on Trade and Development, Generalized System of Preferences : Handbook on The Scheme of The
European Community, 2008, Op. Cit,, pp. 21- 34.

808 “I...] Under the EC rules for regional cumulation, materials or parts imported by a member country of one of these three
groupings from another member country of the same grouping for further manufacture are considered as originating
products of the country of manufacture and not as third-country inputs, provided that the materials or parts are
already products originating in the exporting member country. Originating products are those that have acquired
origin by fulfilling the individual origin requirements under the basic EC rules of origin for GSP purposes [...]". See
United Conference on Trade and Development, Generalized System of Preferences: Handbook on The Scheme of The
European Community, pp. 21 - 34, United Nations, New York and Geneva, 2008.
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not benefit from the arrangements applying to the final product, provided that both

countries benefit from regional cumulation for that group”.80°

Article 72 of the Commission Regulation (EU) No. 1063/2010 regulates the EU GSP
regional cumulation.81® For instance, a product originating in Indonesia incorporating
goods originating from Singapore can enjoy EU GSP preferences, although Singapore have
already graduateds!! from the GSP. Singapore included into Group [ of the regional
cumulation812 with other ASEAN member states.8!3

There are some products and materials that excluded from the regional cumulation
as listed in Annex 13b. It should be noted, that “the tariff preference applicable in the EU is
not the same for all the countries involved in the cumulation”8% Through cumulation of
origin the products could get more favourable tariff treatment than the one who directly
exported to the EU.815

Article 86 paragraphs 4 stipulated about working or processing requirements carry
out in the beneficiary country in the case of regional cumulation between countries in the
same regional group exist. Paragraph 5 regulates about possibility of regional cumulation
performed between countries of Group I or Group III based on the request of authority in
beneficiary country concerned. Paragraph 6 elucidated the conditions to determine the
origin of goods when products manufactured in the beneficiary country of Group I or
Group III using materials originating in the country that belong to the other group.816

XIV.b.3. Derogations.

The possibility of “derogation” has been regulated under Sub Section 4, Article 89 of
Commission Regulation (EU) No. 1063/2010. The beneficiary country “may be granted a
temporary derogation” under certain conditions as regulated in Section 1. Such
“derogation” is given based on “the Commission’s initiative or as a response to a request from
a beneficiary country”. The periods of “derogation” are limited based on the duration of the
effects of the internal or external factors that cause it or the time needed by the beneficiary
country to achieve conformity with the rules.81” The “derogation” request should be
proposed to the Commission in writing and include the reasons for derogation, and be
supported with appropriate documentation.8'8 During the period of derogation the

809 See Official Journal L 211/1, 6.8.2008.

810 See Commission Regulation (EU) No. 1063/2010 and Council Regulation (EC) No. 2623/97, Official Journal L 354,
30.12.1997, p. 9.

811 According EC Council Regulation No. 2623/97 dated 19 Dec 97, there are three beneficiary countries, which consist of
Singapore, Hong Kong and South Korea graduated from EU GSP Scheme by 1 May 1998.

812 “I...] Singapore’s status within the regional cumulation mechanism applicable to ASEAN will not be affected after the
graduation i.e. products manufactured in Singapore can be used as inputs in the products of another ASEAN
beneficiary country. This will enable the manufacturer in the ASEAN beneficiary country to qualify his products for
the EU GSP Scheme under ASEAN Cumulation [...]". (Graduation from the Generalised System of Preference Scheme of
the European Union (EU - GSP Scheme), TDB RU 33 99 02 Vol 3, 12 January 1998, available at :
http://www.customs.gov.sg/NR/rdonlyres/12772/98GraduationFromTheGeneralised1.pdf, last accessed : 04 May
2011).

813 See United Conference on Trade and Development, Generalized System of Preferences : Handbook on The Scheme of The
European Community, 2008, Op. Cit,, pp. 21 - 34.

814 See Article 86 paragraph 3 subparagraph a of the Commission Regulation (EU) No. 1063/2010.

815 See Article 86 paragraph 3 subparagraph b of the Commission Regulation (EU) No. 1063/2010.

816 See Paragraph 6 (a) and (b) Article 86 of the Commission Regulation (EU) No. 1063/2010.

817 See Paragraph 2 Article 89 of the Commission Regulation (EU) No. 1063/2010.

818 See Paragraph 3 Article 89 of the Commission Regulation (EU) No. 1063/2010.
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beneficiary country has to provide information to the Commission with regard to the
utilisation of derogation.819

XIV.b.4. Export procedures in the beneficiary country.

Sub section 5 regulates the implementation of e-trade in the export procedures in the
beneficiary country. Paragraph 1 Article 91 states that the competent authorities of the
beneficiary country have to establish and update the electronic data record of their
registered exporters. The authorities of the beneficiary country are obliged to make any
data changes and updates immediately, for instance if there is an exporter being
withdrawn from the registered exporter. Paragraph 2 of the same Article elucidates the
information included in the electronic record.82® The competent authorities of the
beneficiary country are required to send notification to the Commission regarding the
national numbering system used for designating registered exporters, which usually start
with ISO alpha 2 country codes.821

To get registration number as registered exporter, the exporters in the beneficiary
country have to apply822 to the competent authorities in their country.823 The registered
exporter will directly remove from the record whenever “no longer meet the conditions for
exporting any goods under the preferential scheme” or “no longer intend to export related
goods”824 Under the certain circumstances competent authorities in the beneficiary
country may withdraw the exporter from the record of registered exporters if the
registered exporters convicted conduct a trade fraud related to rules of origin :

“[...] intentionally or negligently draw up, or cause to be drawn up, a statement

on origin or any supporting document which contains incorrect information

which leads to irregularly or fraudulently obtaining the benefit of preferential

tariff treatment”.825 In other words, the committing trade deflection will lead to
withdrawal of exporter from record of registered exporters [...]".

The withdrawal of registered exporters will take in effect for the future (non-
retroactive principle).826 The exporters that have been removed from the registered
exporters have possibility to be re-applied as registered exporter under certain condition,
for instance they have to “remedied” the “situation” caused their withdrawal.827

The EU preferential rules of origin provide some requirement to the exporters from
the beneficiary country. Paragraph 1 Article 94 of the regulation obliged exporters to
maintain appropriate commercial accounting records for production and supply of goods

819 See Paragraph 4 Article 89 of the Commission Regulation (EU) No. 1063/2010.
820 The record shall contain the following information:
(@) name and full address of the place where Registered Exporter is established/resides, including the identifier of the
country or territory (ISO alpha 2 country code);
(b) number of Registered Exporter;
(c) products intended to be exported under the scheme (indicative list of Harmonized System chapters or headings as
considered appropriate by the applicant);
(d) dates as from and until when the exporter is/was registered;
(e) the reason for withdrawal (registered exporter’s request /withdrawal by competent authorities). This data shall
only be available to competent authorities.
821 See Paragraph 3 Article 91 of the Commission Regulation (EU) No. 1063/2010.
822 The exporter must submitted form 13c about application to become a registered exporter.
823 See Article 92 of the Commission Regulation (EU) No. 1063/2010.
824 See Paragraph 1 Article 93 of the Commission Regulation (EU) No. 1063/2010.
825 See Paragraph 2 Article 93 of the Commission Regulation (EU) No. 1063/2010.
826 See Paragraph 3 Article 93 of the Commission Regulation (EU) No. 1063/2010.
827 See Paragraph 4 Article 93 of the Commission Regulation (EU) No. 1063/2010.
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qualifying for preferential treatment. Keeping all available evidence relating to the material
used in the manufacture; to keep all customs documentation relating to the material used
in the manufacture; and keeping the statement on origin made out for at least three years.
This obligation also applied to the suppliers to keep their suppliers’ declarations certifying
the originating status of the goods.828

Statement of origin defined as “a statement provide by the exporter indicating that the
exported goods comply with the rules of origin of the preferential scheme”. This letter used
for the purpose of free circulation in order to claim the benefit of preferential tariff
treatment. In the context of cumulation origin, such letter used to prove the originating
status of the goods. 829 Exporter provides statement of origin for theirs’ customer in the EU
either in English or French language, and it is pursuant to Annex 13d.830 One statement of
origin only allowed for one consignment. However, in the paragraph 3 Article 96 it
stipulated that the single statement used for some consignments under certain
conditions.83! Consignment defined as “goods which are either sent simultaneously from one
exporter to one consignee or covered by a single transport document covering their shipment

from the exporter to the consignee or, in the absence of such document, by a single invoice”.
832

XIV.b.5. Procedures at release for free circulation in the European Union.

Sub section 6 of the regulation lays down the procedures of free circulation in the EU
market. The statement of origin is used as the reference to issue the customs declaration of
free circulation release.833 Article 97a stipulates the exemption to provide the statement of
origin under certain technical conditions. For example products that are sent as small
packages from private persons to private persons and the total value of which does not
exceed 500 euros or goods forming part of travellers’ personal luggage and the total value
of which does not exceed 1,200 euros.

XIV.b.6. Control of origin.

Control of origin is regulated in Sub section 7 Article 97g of the regulation. The
competent authorities of the beneficiary country must perform “verifications of the
originating status of goods at the request of the customs authorities of the member states and
regular controls on exporters on their own Initiative”. In this regard, the competent
authorities of the beneficiary countries have the right to call for any evidence and to carry
out any inspection of the exporter’s accounts.

The technical procedures and methods of administrative cooperation are regulated
by section 1 A of the regulation. Paragraph 1 Article 97k lays down the requirements that
should be fulfilled by the beneficiary country. For example, the rules of origin; the rules for
completion and issue of certificates of origin Form A; the provisions for the use of invoice
declarations; the provisions concerning methods of administrative cooperation; and the

828 See Paragraph 2 Article 94 of the Commission Regulation (EU) No. 1063/2010.

829 See Paragraph 1 (v) Article 67. See also Paragraph 1 and Paragraph 2 Article 95 of the Commission Regulation (EU) No.
1063/2010.

830 See Paragraph 3 Article 95. See also Article 970, 97p and 97q of Section 1A of the Commission Regulation (EU) No.
1063/2010.

831 See Article 96 of the Commission Regulation (EU) No. 1063/2010.

832 See Paragraph 1 (s) Article 67 Section 1 of the Commission Regulation (EU) No. 1063/2010.

833 See Paragraph 1 Article 97 of the Commission Regulation (EU) No. 1063/2010.
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provisions concerning granting of derogations. The competent authorities of the
beneficiary country are obliged to cooperate with the Commission or the member states in
order to perform monitoring, verification and origin investigations.83¢ A proof of origin will
only be valid for 10 months from the date of issue in the exporting beneficiary country. It
should be submitted to the customs authorities of the importing preference-granting
country between those periods.835 The proof of origin is also used to obtain the tariff
preferences.836

Section 1 A provides export procedures in the beneficiary country. For instance, the
certificate of origin Form A should be issued on the written application form.837 The
exporter or its authorised representative must submitted appropriate supporting
documents proving the exported goods is qualify for the issuance certificate of origin Form
A. The certificate has to be issued as soon as the export takes a place.838 There are
exceptions under certain circumstance when the certificate of origin issued after the
exportation of the product. For instance, the competent government authorities reject to
issue certificate of origin Form A due to some technical reasons.839 Certificate of origin
Form A or invoice declarations submitted to the customs authorities of preference granting
country will be used for procedures of the customs declaration.840

Before the goods entering the preference granting country market free circulation it
must have a customs declaration. Pursuant to Article 97s Section 1 A the beneficiary
country obliged to notify the Commission the names and addresses of the governmental
institutions located in their territory that authorized to issue certificates of origin Form A,
to control of the certificates of origin Form A and the invoice declarations. The beneficiary
country must send that information with specimen of the stamps used by authorities
concerned. Article 97t regulate about the technical procedures that ought to be carry out in
the verification of the certificates of origin form A and invoice declarations.

Annex I, Annex 13a of the Commission Regulation (EU) No 1063/2010 provide “list of
working or processing operation that confer originating status”, and it is applied for all
goods. Materials excluded from regional cumulation laid down in Annex II, Annex 13 b. It is
not all goods listed in Annex 13a covered by GSP.

XIV.c. The implications of rules of origin to the economic development of developing
countries.

The significance of the rules of origin becomes crucial in the EU GSP in order to
support the economic development of developing countries. Many scholars and
researchers have written about the significant relationship between trade and economic
development in developing countries.841

834 See Paragraph 2 Article 97k of the Commission Regulation (EU) No. 1063/2010.

835 See Paragraph 5 Article 97k of the Commission Regulation (EU) No. 1063/2010.

836 See Paragraph 1 Article 97n of the Commission Regulation (EU) No. 1063/2010.

837 See Paragraph 1 Article 97k of the Commission Regulation (EU) No. 1063/2010.

838 See Paragraph 2 Article 971 of the Commission Regulation (EU) No. 1063/2010.

839 See Paragraph 2 Article 971 of the Commission Regulation (EU) No. 1063/2010.

840 See Paragraph 1 Article 97n of the Commission Regulation (EU) No. 1063/2010.

841 See Gibbon, Peter (2008); Cadot, Olivier., et.al (2006:2007); Jones, Vivian C,, etal., (2011); Augier, Patricia., et.al; Dieter,
Heribert., (2008); Harris, Jeremy T, (2009); Falvey., Rod et.al, (2000); Brenton, Paul, (2003); Fink, Carsten., et.al
(2007); Lazaro, Dorothea C,, et.al (2006); Estevadeordal, Antoni., et.al, (2005);Estevadeordal, Antoni., et.al, (2009);
Naumann, Eckart,, (2005); Cornejo, Rafael,, et.al; anagariya, Arvind,, et.al, (2003); Medalla, Erlinda M., et.al.
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The rules of origin govern cross border goods movement in international trade
relations. The rules of origin are not applied to goods or products that are manufactured
and sold inside the country itself.842 The rules of origin also influence investment and
production decisions.843 The production decision includes the “production factor” and
“profit maximising firms”. One of the production factors is the source materials of the goods.
Production efficiency is influenced by the use of good quality materials with the lowest
price. This factor triggers the establishment of the FTA and PTA between potential trading
partners. According to Heydon and Izam, almost 55% of international trade in goods is
performed under the preferential arrangement.844

Globalisation causes complexity in the determination of the origin of goods. As noted
by Jones, “contemporary globalised manufacturing” has been proved to create complexity in
the implementation of the rules of origin.84> Falvey et al., when determining the origin of
goods, consider this as a crucial issue in international trade in goods since the
manufacturing process takes place in more than one country.846

Hummels et al.; Jones & Marjit; Deardorff; and Augier note that “changing patterns of
multinational production” has caused “fragmentation”, “vertical specialisation”, or
“outsourcing” of goods production.84” For instance, the emergence of the Multinational
Corporation (MNC) or Transnational Corporation (TNC) has also created difficulties with
respect to the determination of the origin of goods. For instance, production of MNC or TNC
takes place in more than one country and leads to fragmentation of production.848 This
situation creates complexity in the implementation of the rules of origin.84°

Based on its nature the rules of origin used as a justification tool to apply
“discriminatory trade policies”. Therefore, the treatment applied to the goods will be
different depend on the origin of the goods. The rules of origin divided into non-
preferential and preferential automatically would affect the customs treatment to the
g00ds.850

The rules of origin have significant economic value when the goods entering the
market. Izam, noted that the rules of origin has “financial implication” with the price and
“the allocation of productive resources”81 The rules of origin affect the treatment of
customs office on imposing the customs and duties to the products. Therefore, origin of
goods would influence the price of the goods when competing in the markets.

Economist considers rules of origin as a “factor of production”. In this point, rules of
origin have strong relation with “profit maximizing firms”. Based on economist it is
important to analyze the various type rules of origin, related to investment, source of raw
materials or intermediate materials, manufacturing activities, transportation cost, goods
final assemble and availability of labours. The company or producer tends to establish

842 See International Center for Economic Growth, Op. Cit, p. 1.

843 See Naumann, Eckart., 2005.

844 See Izam, Miguel, 2003, Op. Cit, p. 13.

845 See Jones, Vivian C., and Martin, Michael F., 2011, Op. Cit, p. 11.

846 See Falvey., Rod and Reed, Geoff., 2000, Op. Cit,, p. 14.

847 See Augier, Patricia.,Gasiorek, Michael,, and Lai-Tong, Charles., The Impact of Rules of Origin on Trade Flows, available at:
http://www.defi-univ.org/IMG/pdf/0301.pdf, last accessed : 11 February 2011.

848 See International Center for Economic Growth, Near East Program, Free Trade Agreements and Rules of Origin, Policy
Brief, Economic Policy Initiative Consortium Project, p. 1.

849 See Izam, Miguel, 2003, Op. Cit, p. 13. Also see the review documents : UN (2001); UN (2002a) and UN (2002b), all of
which refer to the most recent contributions of UN/CEFACT on the question of rules of origin.

850 See International Center for Economic Growth, Op. Cit, p. 1.

851 See Izam, Miguel, 2003, Op. Cit, p. 13.

204



theirs’ production or business activities in the countries that have the “lowest total costs
production”, 52 this also includes “cost to enter into the final market”.853

XV. Trade facilitation and utilisation of the European Generalised System of
Preferences.
XV.a. Evolutions of international trade facilitation from ancient times to modern
times.

The origin of international trade stems from “long distance trade”8* and developed
along with human civilisation. International trade started in 2500 BC when people used to
practise the “free exchange of goods” or “bartering”. Archaeologists have discovered that in
ancient times the Sumerians of Northern Mesopotamia achieved immense welfare from sea
trade in textiles and metals. Before 2000 BC, the exchange of olive oil and wine for grain
and metal benefited the Greeks.855 International taxation was the essential part of trade
facilitation in business activity two thousand years ago. Traders from Mesopotamia, Greece
and Phoenicia achieved their prosperity in Mediterranean Trade.85¢

The early stages of modern commerce instruments and distant settlements existed in
Greece in approximately 340 BC. For instance banking and credit, insurance, trade treaties,
together with special diplomacies and other privileges.857 This reflects that trade
preferences in international trade have been practised for 2350 years.

After the decline of Greece, the Roman Empire became a strong empire and started to
expand its imperialism to the East. Trade relationships with the east began with the
Chinese Empire by 1st century AD. This trade relationship was carried out along the Silk
Road and developed many trade routes and complex trading patterns by sea. The war
between the imperials led to the absence of peace and disturbed the movement and
circulation of goods. Such situation caused the loss of distant markets because of perilous
travel for traders.858

Due to the insecure and unstable situation of that time, thus, the Greeks became the
international trader superpower by mobilising their armies to secure long distant trade.85°
The Greeks took full advantage both of their military and intellectual leadership by
asserting their authority over trade. In 500 BC, Greece achieved its advanced economy in
the mass production of goods.8¢0 While, the Romans achieved equal regional dominance a
few hundred years later. The promotion of international business played a vital role in the
Roman Empire. Its military power made Rome become the Great Empire. Military
interference in the trading system was regulated by Pax Romana, or Roman Peace. This

852 The cost of capital, the cost of labour, the skill level of labour, the cost of raw or intermediate materials, transportation
cost and taxation obligation which imposed.

853 See International Center for Economic Growth, Op. Cit,, p. 1.

854 See Crouzet, Francois., A History of the European Economy, 1000-2000, University of Virginia Press, USA, 2001, p. 3.

855 See Seyoum, Belay., Export-Import Theory, Practices and Procedures, Second Edition, The Haworth Press, Taylor & Francis,
New York, 2009, p. 1.

856 See Liu, 1998; Lymer, Andrew, and Hasseldine, John., The International Taxation System, Kluwer Academic Publisher
Group, Massachusetts, USA, 2002; Hewitt, Paul,, Lymer, Andrew., and Oats, Lynne., History of International Business
Taxation, University of Birmingham U.K and University of Warwick, UK, p. 44.

857 See Seyoum, Belay., 2009, Op. Cit, p. 1.

858 See Ibid,, p. 1.

859 See Czinkota et.al.,, 1985; Lymer, Andrew, and Hasseldine, John., 2002; Hewitt, Paul., Lymer, Andrew., and Oats, Lynne., Op.
Cit, p. 44.

860 See Taggart and McDermott, 1993; Lymer, Andrew, and Hasseldine, John., 2002; Hewitt, Paul., Lymer, Andrew., and Oats,
Lynne., Op. Cit, p. 44.
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treaty gave assurance to the traders that they would receive protection from the Roman
army. They were also provided a safe passage along the roads to Rome where traders
eventually conducted business.8¢! In this regard, the Roman Empire gave trade facilitation
to the traders through its military guard to protect the safety of the traders during their
passage to carry out trade in Rome.

Along with the decline of the Roman Empire in the fifth century, the papacy (papal
supremacy) emerged as a strong institution in such an unsteady world. The emergence of
church power in the eleventh century supported the Crusades.862 The traders shipped their
goods on a regular basis to the Crusaders “who had by now established themselves on the
east coast of the Mediterranean”.863

Following the breakdown of the Roman Empire, thus, Constantinople had become the
successor of Rome, which was generally accepted as the centre of international trade.
Constantinople remained the centre of international trade for approximately one hundred
and fifty years until 650 AD. Throughout this period, the authority who disagreed with the
notion of cross-border trade ruled almost the entire continent of Europe.864

Through the discovery of the new continent and the introduction of new ideas,
customs, and products from the East, international trade was restored in the West. The
products from the east, especially from Egypt, Syria, India, and China, such as carpets,
furniture, sugar, and spices, brought about new markets and the growing commercial life
of the West. These new markets generated economic growth and prosperity in some Italian
cities. International trade took place through stagnant periods, until Venice and Genoa
began to exploit their strategic locations to maximise their business potential 86> Thus, the
development of both cities replaced Constantinople as the leading centres of international
commerce.866

Rising commercial financial needs of traders and travellers widely introduced the
usage of letters of credit, bills of exchange, and insurance of goods in transit.867 The
absorption of goods in the market and the implementation of trade facilitation were helped
by a common language. Most Germanic tribes, which flowed into the Roman Empire, were
very fast in learning the language and the laws of their hosts.868 A common language was
regarded as a tool in trade facilitation because it increased the market share of the goods.
Trade does not only transfer goods, but also common languages, commercial law, culture,
preferences and technology.86°

Non-policy elements is one of the factor to build close relation between countries.
Non-policy elements include geographic proximity (distance and common borders),
commonality of language, legal systems, and history. On the other hand, such “non-policy

861 See Czinkota et.al,, 1985; Lymer, Andrew, and Hasseldine, John., 2002; Hewitt, Paul., Lymer, Andrew., and Oats, Lynne., Loc.
Cit, p.44.

862 See Seyoum, Belay., 2009, Op. Cit, p. 1.

863 See Taggart and McDermott, 1993; Lymer, Andrew, and Hasseldine, John., 2002; Hewitt, Paul., Lymer, Andrew., and Oats,
Lynne,, Op. Cit, p.44.

864 See Ibid,, p. 44.

865 See Ibid,, p. 44

866 See Persson, Karl Gunnar, An Economic Hsitory of Europe : Knowledge, Institutions and Growth, 600 to the Present,
Cambridge University Press, UK, 2010, pg.17.

867 See Seyoum, 2009, Op. Cit, p. 1.

868 See Persson, Karl Gunnar, 2010, Op. Cit, pg.17.

869 See Ibid., p.14.
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elements” also might create “natural barriers” to trade facilitation, particularly related to
geographical matters.870

The international trade relations is influenced by the propinquity and likeness
between trading partners. Neighbouring states used to trade more rather than with
economies entities in distant or faraway states. This pattern of trade created a trade
network, and led to the creation of regional economic organization. Along with trade
expansion, states that not included in the network had less market compared to the
member of trade network. In the old times when land transportation costs very expensive,
in long distance trade traders only transported commodities of luxury goods such as silk,
but not commodities like grain. Technology of transportation and information technology
has brought influence in international trade.87!

XV.b. Definition of trade facilitation.

Some authors have concluded that there is no uniform definition given to trade
facilitation. For instance, as noted by Zanamwe, “there is no agreed definition of trade
facilitation”. This is due to the variety of international and regional organisations that
define trade facilitation in line with their mandates and objectives.872 While Wilson et al.
and Jean also note that there is “no universal understanding of trade facilitations7s,
whereas, each definition reflects different perspectives. The broad concept of trade
facilitation is defined as interventions of the private and public sectors in order to support
the cross-border movement of goods.

The United Nations Economic Commission for Europe (UNECE) defines trade
facilitation as a comprehensive and integrated approach to reduce the complexity and
transaction cost to be more efficient, transparent, and predictable, based on international
norms, standard, and best practices.87¢+ APEC defines trade facilitation in broad sense as the
simplification, harmonization, use of new technologies and other measures to address
procedural and administrative impediments to trade, i.e., customs procedures,
environment regulatory, standard harmonization, business mobility, electronic commerce,
and administrative transparency.8’”> The World Bank referring trade facilitation to the
domestic policies, institutions, and infrastructures associated with the movement of goods
across borders, which includes ports, customs administration, transit, transportation
systems for trade, and the management of information and technology.876 WTO defines the
objective of trade facilitation as the simplification and harmonization of international trade
procedures, which includes activities of collecting, presenting, communicating and
processing data required for the movement of goods in international trade. 877 According to
the WTO definition, the objectives of trade facilitation is “to simplify formalities and

870 See Christophe Maur, Jean., Regionalism and Trade Facilitation: A Primer, Policy Research Working Paper, WPS4464, The
World Bank  Development Research  Group Trade Team January 2008, available at
http://siteresources.worldbank.org/EXTAFRSUBSAHTRA/Resources/wps4464-Regionalism-Facilitation.pdf, last
accessed : 12 April 2011.

871 See Persson, Karl Gunnar, 2010, Op. Cit, p. 14.

872 See Zanamwe, Gainmore, Trade facilitation and the WTO: a critical analysis of proposals on trade facilitation and their
implications ~ for African countries, Working Paper No 5/2005, September 2005, available at
http://www.tralac.org/cause_data/images/1694/20050927_WP5_Zanamwe.pdf, last accessed : 26 May 2011;

873 See Wilson et al,, 2002; Christophe Maur, Jean., 2008.

874 See UNECE: 2002; Zanamwe, Gainmore, 2005; See Zanamwe, Gainmore, 2009.

875 See APEC: 2002; Zanamwe, Gainmore, 2005; See Zanamwe, Gainmore, 2009.

876 See World Bank, 2004; Zanamwe, Gainmore, 2005; See Zanamwe, Gainmore, 2009.

877 See WTO 1998; Grainger, Andrew., 2007.
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procedures related to foreign trade and transit of goods, to harmonize applicable regulations
and laws, and to standardize and integrate definitions as well as requirements of information,
and the use of information”. 88 The common practitioners’ defined trade facilitation in
simple term as “the simplification, harmonization, standardization and modernization of
trade procedures”.879

Trade facilitation also defined as the simplification of trade interface between trader
and trader or trader and authorities. Trade interface consists of many elements and
continually develops based on the needs of the traders and the authorities. 880 International
trade interface divided into intangible88! aspect and tangible882 aspect. The tangible aspect
related to “international supply chain”. It is influenced by geography: transport; storage;
and physical examination and presentation of documentation at customs agencies.883 The
tangible aspect is including legal documents and physical examinations. 884 Thus, trade
facilitation associated with the effort to “to improve the regulatory interface between
government bodies and traders at national borders”.885

Given that trade facilitation functions as a trade interface, Grainger notes that its
objectives are “to reduce trade transaction costs at the interface between business and
government”886 In this regard, Grainger connects such reduction efforts with the customs
activities that are connected between the governments and traders in both the beneficiary
country and the preference-granting country. For instance, to obtain the reduction of
tariffs under the GSP scheme, the government of the beneficiary country issues certificate
of origin form A and the customs office in the preference-granting country makes a
declaration of such goods in order to obtain the reduction of tariffs under the GSP.
Furthermore, customs activities also play a role in the free circulation of goods.

The implementation of trade facilitation involves a wide range of factors, however,
difficulties are created when enforcing its principles.88” For instance, the simplification of
foreign trade procedures needs support from technological information systems,
infrastructure, facilities, and capable human resources. These factors are considered as an
obstacle for the beneficiary country. The lack of human resources are also included as the
beneficiary country challenge. Human resources development is considered as a high
investment cost for beneficiary countries. However, it has been proven that such
investment would generate more benefits for their economic development. In this way,
trade facilitation is considered as a concept that favours the enhanced control and balance
of additional burdens on legitimate888 traders.889 Improved facilitation of trade should lead
to the increase in economic growth and enhanced competitiveness for their industries by

878 See Sheikhan, Pegah., Trade Facilitation in the Multilateral Trading System: An Analysis of the Doha Round Negotiations on
Trade Facilitation, Department of Law School of Economics and Commercial Law, University of Gothenburg, 2008,
available at : http://gupea.ub.gu.se/bitstream/2077/19714/1/gupea_2077_19714_1.pdf, last accessed : 25 May
2011.

879 See Grainger, Andrew., 2007.

880 See Christophe Maur, Jean., 2008.

881 For example intangible aspect is payment procedure.

882 For example tangible aspect is infrastructure and transport facilities.

883 See Christophe Maur, Jean., 2008.

884 See [bid.

885 See Grainger, Andrew., 2007.

886 See [bid.

887 See Ibid.

888 | egitimate trader under GSP scheme refer to the registered exporters of beneficiary country.

889 See Grainger, Andrew., 2007.
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reducing unnecessary bureaucratic requirements and harmonising relevant processes. At
the same time, it is ensured that each country has the right to protect itself from unlawful
trade practices.8%0

XV.c. Trade facilitation: the international trade law perspective.

In modern times, trade facilitation principles are based on the simplifying,
standardising, harmonising and modernising of international trade procedures. In order to
implement those principles, a number of international, regional, and national organisations
have drafted a wide variety of trade facilitation recommendations. According to Grainger,
this is generally centred on encouraging best practices, enhancing cooperation between
traders or business actors and government, adopting technical standards and harmonising
trade and customs procedures.89!

XV.c.1. The United Nations Economic Commission for Europe (UNECE).892

UNECE was founded in 1947 and is considered as “an international central point” of
trade facilitation recommendations, standards, and specifications.893 UNECE was
established under the auspices of the Economic and Social Council (ECOSOC) of the United
Nations.894 One of its main goals is to promote “pan-European economic integration”.
UNECE’s member states consist of 56 countries that cover the EU, non-EU Western and
Eastern Europe, Southeast Europe and the Commonwealth of Independent States (CIS) and
North America. These member countries are encouraged to communicate and cooperate
on economic and sector issues. UNECE is a supporter organisation of the United Nations
(UN) global mandates in the economic field by providing analysis, policy advice and
assistance to governments and promoting cooperation with other global actors and key
stakeholders, especially the business community. In this regard, UNECE also arranges
norms, standards, and conventions to facilitate international cooperation in international
business activities.895

In the multilateral trading system, UNECE is deemed as a multilateral policy to
facilitate greater economic integration and cooperation among its member states,
promoting sustainable development and economic welfare. There are some activities
conducted by UNECE to implement such policies, for instance policy dialogue, negotiation
of international legal instruments, development of regulations and norms, exchange and
application of best practices as well as economic and technical expertise, and technical
cooperation for countries with economies in transition. The UNECE also contributes to
improve the effectiveness of the United Nations through the regional implementation of
outcomes of global United Nation Conferences and Summits defined by ECOSOC.8%

890 Draft WTO Trade Facilitation, Negotiations Support Guide, A Guidebook to assist developing and least-developed WTO
Members to effectively participate in the WTO Trade Facilitation Negotiations, Prepared by the Centre for Customs &
Excise Studies, University of Canberra, for and on behalf of the World Bank 2005.

891 See Grainger, Andrew., 2007.

892 See UNECE Legal Instruments, Norms and Standards - Trade Facilitation, available at
http://www.unece.org/leginstr/trade.htm, last accessed : 29 May 2011.
893 See List of Trade Facilitation Recommendations, available at

http://www.unece.org/cefact/recommendations/rec_index.htm, last accessed 29 May 2011.

894 The others similar organization are the Economic and Social Commission for Asia and the Pacific (ESCAP), the Economic
Commission for Latin America and the Caribbean (ECLAC), the Economic Commission for Africa (ECA) and the
Economic and Social Commission for Western Asia (ESCWA).

895 See http://www.unece.org/about/about.htm.

896 See Objectives and Mandate http://www.unece.org/oes/nutshell/mandate_role.htm
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The UNECE has played a crucial role in the field of trade facilitation through its
Centre for Trade Facilitation and Electronic Business (UN/CEFACT).897 In other words,
UNECE is a host of the UN/CEFACT.898 UN/CEFACT was established in 1996, to replace the
UNECE Working party No. 4 formed in 1960 for the facilitation of international trade
procedures.8?° The establishment of the UN/CEFACT as a United Nations body aims to
enhance “capability of business, trade, and administrative organisations, from developed,
developing, and transitional economies, to exchange products and relevant services
effectively”. The UN/CEFACT focuses on “facilitating national and international
transactions, through the simplification and harmonisation of processes, procedures and
information flows, and so contributes to the growth of global commerce”. 900

The UN/CEFACT functioned as a “forum to develop, initiate and consolidate work by
other international organizations™°1, such as WTO, WCO, OECD, UNCITRAL, UNCTAD, ISO,
IEC, and ITU.9%2 UN/CEFACT manage a range of document and electronic messaging
standards that used in international trade transactions such as the United Nations
electronic Trade Documents (UNeDocs) and Electronic Data Interchange for
Administration, Commerce, and Transport (EDIFACT).993 UN/CEFACT also provides 33
trade facilitation recommendations and range of electronic business standards and
technical specifications. 204 In 2004, UN/CEFACT introduced the Single Window concept.905

XV.c.2. Trade facilitation under the WTO Regime.

Trade facilitation has been incorporated into the WTO. There are some articles that
are related to the implementation of trade facilitation that were accommodated in GATT
1994. For instance Agreements on Customs Valuation, Import Licensing, Pre-shipment
Inspection, Rules of Origin, Technical Barriers to Trade and the Agreement on Sanitary and

897 See Grainger, Andrew., 2007.

898 See Ibid.

899 See Ibid.

900 See UN/CEFACT, available at : http://www.unece.org/cefact/about.htm, last accessed 29 May 2011.
901 The trade facilitation activities perform under UN/CEFACT covers, as follows:

(a) Analysing and understanding the key elements of international processes, procedures and transactions and
working for the elimination of constraints;

(b) Developing methods to facilitate processes, procedures and transactions, including the relevant use of
information technologies;

(c) Promoting both the use of these methods, and associated best practices, through channels such as government,
industry and service associations;

(d) Coordinating its work with other international organizations such as the World Trade Organization (WTO), the
World Customs Organization (WCO), the Organization for Economic Co-operation and Development (OECD), the
United Nations Commission on International Trade Law (UNCITRAL) and the United Nations Conference on
Trade and Development (UNCTAD), notably in the context of a Memorandum of Understanding for a Global
Facilitation Partnership for Transport and Trade;

(e) Securing coherence in the development of Standards and Recommendations by co-operating with other
interested parties, including international, intergovernmental and non-governmental organizations. In particular,
for UN/CEFACT Standards, this coherence is accomplished by cooperating with the International Organization
for Standardization (ISO), the International Electrotechnical Commission (IEC), the International
Telecommunication Union (ITU) and selected non-governmental organizations (NGOs) in the context of the
ISO/IEC/ITU/UNECE Memorandum of Understanding (MoU). These relationships were established in
recognition that UN/CEFACT's work has broad application in the areas beyond global commerce and that
interoperability of applications and their ability to support multi-lingual environments, are key objectives.

902 See Grainger, Andrew. 2007. See also See UN/CEFACT, available at : http://www.unece.org/cefact/about.htm, last
accessed 29 May 2011.

903 See UNECE 2006c¢; Grainger, Andrew., 2007.

904 See UN/CEFACT 2005; UNECE 2005; Grainger, Andrew., 2007.

905 See UN/CEFACT 2004; Grainger, Andrew., 2007.
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Phytosanitary Measures.?%¢ There are three major articles in GATT that are considered
focal points of trade negotiations in trade facilitation, which consists of Article V (Freedom
of Transit), Article VIII (Import and Export Procedure), and Article X (Transparency and
Administration of Trade).?07

Trade facilitation is one of the types of aid for trade that includes capacity-building
initiatives, it has promoted many customs modernisation programmes and e-trade
applications.?%8 As we know, the international trade formalities involve the collection of
duties?®® and administration of tariff measures that are governed by customs
procedures.®10 Therefore, it is imperative to establish a uniform, simple, and transparent
system of trade facilitation in order to reduce the cost of trade and eliminate
discrimination of trade. Cross border co-operation between states is needed, especially in
the sphere of customs services and administration to achieve the “common objective of
facilitating trade” 511

Trade facilitation is one of the challenges in multilateral trade negotiations that has
to be agreed among the WTO members in order to provide a trade facilitation system that
is accessible to all traders across the world. Developing countries, especially GSP
beneficiary countries, should take the benefits gained from the WTO agreement on trade
facilitation into consideration as they would assist their trade institutions and traders by
developing an efficient system in “cross border formalities”.

Trade facilitation negotiating history started at a national, bilateral, and regional
level.912 Since 1996, trade facilitation was included as one of the major agendas of the
Singapore Ministerial Conference in 1996.913 Nevertheless, developing countries strongly
expressed their objection?14 to the beginning of negotiations on these issues.?15 The Council
for Trade in Goods (CTG) played a role in the Singapore Ministerial Declaration by
providing guidance as follows: “to undertake exploratory and analytical work, drawing on
the work of other relevant organisations, on the simplification of trade procedures in order to
assess the scope for WTO rules in this area”. The Singapore Ministerial Declaration
recommends the WTO to take more comprehensive action in the respect of trade
facilitation issues.916

In 1998, the Council on Trade in Goods (CTG) organized symposium on trade
facilitation. At the four meeting of CTG, September 1998 and July 1999, the discussion
focused on export-import formalities and requirements, issues of physical movements of
consignments and the significance of ICT in trade. Developed members countries in the
preparatory work for the Seattle Ministerial Conference proposed to establish an
additional legal framework on existing WTO rules with purposed to maximize

906 See Zanamwe, Gainmore, 2005; Zanamwe, Gainmore, 2009.

907 See Grainger, Andrew., 2007. See also Zanamwe, Gainmore, 2005; See Zanamwe, Gainmore, 2009.

908 See bid.

909 Such customs and duties collection will become the state revenue or state income of the country concerned.

910 See Grainger, Andrew., 2007.

911 See Christophe Maur, Jean., 2008.

912 See Weerakoon, Dushni., Thennakoon, Jayanthi., and Weeraratne, Bilesha., Multilateral Agreement on Trade Facilitation :
Important but Complex Agenda for South Asia, available at : http://www.cuts-international.org/SAFIT/chp5-
TradeFacilitation.pdf, last accessed : 26 May 2011.

913 See Weerakoon, Dushni., Thennakoon, Jayanthi., and Weeraratne, Bilesha.

914 See The reason behind the rejection of developing country in the WTO negotiation of trade facilitation will be further
discussed.

915 See Zanamwe, Gainmore, 2005; Zanamwe, Gainmore, 2009.

916 See Weerakoon, Dushni., Thennakoon, Jayanthi., and Weeraratne, Bilesha.
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transparency, simplification, and harmonization of trade procedures and provide capacity-
building programme for developing countries. °17 On the other side, developing countries
maintained the result of the Singapore Conference. They are not so enthusiastic and
consider that new WTO obligations not urging yet.918

Trade facilitation negotiation divided into two groups of interest, developed
countries, and developing countries on the other side. For instance, EU argues about the
importance of binding rules on trade facilitation under WTO legal framework. While
developing countries stand to oppose the establishment of new binding rules of trade
facilitation under WTO0.91 The developing countries refused to have new binding
obligations in the WTO that “exceed their implementation capacities”, however, many of
them supporting of the purposes of trade facilitation.20 Some developing countries argues
that such binding rules does not provide much benefits, but rather burden them with new
obligations that have to be implemented in their limited condition. For instance,
developing countries will be burdened with the extra cost budget to prepare the
infrastructure.

XV.c.2.1. Trade facilitation negotiations under the Doha Development agenda.

The fourth Ministerial Conference in Doha on 2001, known as the Doha Ministerial
Declaration, aimed to enhance revenues and trade advantages for developing countries.
The Doha Ministerial Declaration launched the Doha Development Agenda that covers
twenty (21) subjects, such as the Singapore issues, agriculture, Non-Agricultural Market
Access (NAMA), services, WTO rules (anti-dumping, subsidies, regional trade agreements)
and trade and environment92! In line with the objectives of the Doha Ministerial
Declaration, trade facilitation was brought onto the negotiating table of the Doha round as
one of the major points in the Singapore Ministerial Conference. Trade facilitation is
acknowledged in Paragraph 27 of the Doha Declaration922, as follows:

“[...] recognising the case for further expediting the movement, release and clearance of

goods, including goods in transit, and the need for enhanced technical assistance and

capacity building in this area, we agree that negotiations will take place after the Fifth

Session of the Ministerial Conference on the basis of a decision to be taken, by explicit

consensus, at that session on modalities of negotiations. In the period until the Fifth

Session, the Council for Trade in Goods shall review and as appropriate, clarify and

improve relevant aspects of Articles V, VIII and X of GATT 1994 and identify the trade

facilitation needs and priorities of members, in particular developing and least-
developed countries. We commit ourselves to ensuring adequate technical assistance

and support for capacity building in this area [...]".

There are three important points that should be noted in Paragraph 27 of the Doha
Declaration:

(a) All the members recognise that there is a case for expediting the movement,

release, and clearance of goods including goods in transit.

917 See Ibid.

918 See Ibid.

919 See Ibid.

920 See Ibid.

921 See Sheikhan, Pegah., 2008.

922 See Doha WTO Ministerial 2001: Ministerial Declaration, WT/MIN(01)/DEC/1, 20 November 2001, Adopted on 14
November 2001, available at : http://www.wto.org/english/thewto_e/minist_e/min01_e/mindecl_e.htm, last
accessed : 29 May 2011.
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(b) Enhancement of technical assistance and capacity building needs by developing
countries in trade facilitation.

(c) The Council for Trade in Goods (CTG) needs to review, clarify and improve current
provisions of GATT 1994 that relate to trade facilitation and to identify the trade
facilitation needs of WTO members, particularly those needs of developing
countries.?23

The third point constitutes the directive of the Singapore Ministerial Declaration to
the Council on Trade in Goods (CTG) of the WTO to discover and analyse ways to simplify
the movement of goods across international borders.24 Since trade facilitation issues do
not have an independent working group for discussions and negotiations, the CTG was
specifically assigned to tackle the concerned issues. From 1997 to 1999, the CTG was given
the task to collect information on a wide range of trade facilitation aspects from several
regional and multinational organisations, private enterprises, and industry groups,
respecting their reports of the experiences they had in their work on trade facilitation.925
The main objective of the current negotiations on trade facilitation in the Doha Round is to
promote enhancements on judicial and administrative international trade procedures.?26
The Doha Ministerial Declaration is considered as a positive progress to the establishment
of binding rules regulating trade facilitation.?2”

There are several important issues related to trade facilitation raised before the Doha
Ministerial. It is summing up as follows: (a) the cost of implementation of trade facilitation
measures; (b) the importance of providing simplified official requirements in applying
information technology; (c) the significant of trade facilitation to Small and Medium
Enterprises; and (d) the efforts to promote a mutual relationship between governments
(public sector) and the traders (private sector).928

Respecting principles of transparency and simplification some measures were
proposed, covering : (a) publications and making easily accessible all administrative rules
and amended procedures; (b) advance ruling; (c) establishment of enquiry points; (d)
minimum procedures of trade; (e) modern customs practices; (f) adaptation of
international standards; and (g) ‘single window’ submissions. 929

The “July Package” of 2004 adopted as the follow up of deadlock in Cancun
Ministerial Meetings. This package considered as framework agreements that provides
broad guidelines for completing the Doha round negotiations. Through this package, the
WTO members brought the negotiations back on the table. In this package, trade
facilitation separated as an independent subject of Doha Development Agenda (DDA) and
no longer related to the Singapore Issues.?30

The Annex D of the “July Package” 2004 stipulated about the Negotiating Group on
Trade Facilitation (NGTF). 931 The first issue discussed in the negotiations concerning

923 See also Sidley Austin Brown & Wood LLP, and affiliated partnership, Updated Analysis of the Doha Round of Trade
Negotiations: ~ New  Opportunities &  Challenges  for  Global  Business, 2002, available at:
http://www.sidley.com/db30/cgi-bin/pubs/dohaupdate.pdf, last accessed : 26 May 2011.

924 See Ibid.

925 See Sheikhan, Pegah., 2008.

926 See Ibid.

927 See Sidley Austin Brown & Wood LLP, 2002.

928 See Weerakoon, Dushni., Thennakoon, Jayanthi., and Weeraratne, Bilesha.

929 See Ibid.

930 See Sheikhan, Pegah., 2008.

931 See Annex D paragraph 10 of the decision adopted by the General Council of the WTO on 1 August 2004, available at :
http://www.wto.org/english/tratop_e/dda_e/draft_text_gc_dg 31july04_e.htm, last accessed : 30 May 2011.
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clarification and improvement of Articles V, VIII and X of the GATT 1994. 932 Several WTO
members presented papers on their experiences on trade facilitation. The major concerns
addressed on excessive documents, lack of transparency, inadequate procedures, and a
lack of modernization of customs and other government agencies.33 The July Package 2004
deemed as the guidance for the WTO Doha Round negotiations on trade facilitation.

“[...] trade Facilitation: taking note of the work done on trade facilitation by the Council

for Trade in Goods under the mandate in paragraph 27 of the Doha Ministerial

Declaration and the work carried out under the auspices of the General Council both

prior to the Fifth Ministerial Conference and after its conclusion, the General Council

decides by explicit consensus to commence negotiations on the basis of the modalities

set out in Annex D to this document [...]".934

The Technical Assistance and Capacity Building (TA/CB) included as integral parts of
the negotiations and linked to the outcome. The paragraph 4 Annex D of “July package”
encourages the WTO Members to identify trade facilitation needs and priorities related to
cost implications of implementation, particularly developing countries and LDC.935

The Hongkong Ministerial Declaration 2005, focused on the improvement and
clarification of Articles V, VIII and X of the GATT as well as provisions for effective
cooperation between customs and other authorities on trade facilitation:936

We recall and reaffirm the mandate and modalities for negotiations on Trade

Facilitation contained in Annex D of the Decision adopted by the General Council on 1

August 2004.937

“[...] work needs to continue and broaden on the process of identifying individual

Member's trade facilitation needs and priorities, and the cost implications of possible

measures. The Negotiating Group recommends that relevant international

organizations be invited to continue to assist Members in this process recognizing the

important contributions being made by them already, and be encouraged to continue

and intensify their work more generally in support of negotiations [...]".938
Developing countries have to identify theirs needs and priorities by carry out consultation
that involved various stakeholders including customs officials, traders, various
government departments, civil society, and non-governmental organizations.939

In the “July Package” 2008, the NGTF encourage developing and LDC to fully
participate and gain benefit from the negotiation :940

932 See Sheikhan, Pegah., 2008.

933 See Ibid.

93¢ See Paragraph (g) of the decision adopted by the General Council of the WTO on 1 August 2004, available at :
http://www.wto.org/english/tratop_e/dda_e/draft_text_gc_dg 31july04_e.htm, last accessed : 30 May 2011.

935 “[...] as an integral part of the negotiations, Members shall seek to identify their trade facilitation needs and priorities,
particularly those of developing and least-developed countries, and shall also address the concerns of developing and
least-developed countries related to cost implications of proposed measures [...]". See See Annex D paragraph 4 of the
decision adopted by the General Council of the WTO on 1 August 2004, available at
http://www.wto.org/english/tratop_e/dda_e/draft_text_gc_dg 31july04_e.htm, last accessed : 30 May 2011.

936 See Draft WTO Trade Facilitation, Negotiations Support Guide, A Guidebook to assist developing and least-developed WTO
Members to effectively participate in the WTO Trade Facilitation Negotiations, Prepared by the Centre for Customs &
Excise Studies, University of Canberra, for and on behalf of the World Bank 2005.

937 See Paragraph 33 Trade Facilitation negotiations of Ministerial Declaration, Doha Work Programme, WT/MIN(OS)/DEC
22 December 2005, Adopted on 18 December 2005, available at :
http://www.wto.org/english/thewto_e/minist_e/min05_e/final_text_e.htm#tradfa, last accessed : 30 May 2011.

938 See Paragraph 5 Annex E, Ministerial Declaration: Annexes, Doha Work Program, WT/MIN(05)/DEC, 22 December 2005,
Adopted on 18 December 2005, available at :
http://www.wto.org/english/thewto_e/minist_e/min05_e/final_annex_e.htm#annexe, last accessed : 30 May 2011.

939 See Zanamwe, Gainmore, 2005; Zanamwe, Gainmore, 2009.
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“[...] technical assistance and support for capacity building is being provided to
developing and least-developed countries to help them to fully participate in and
benefit from the negotiations, in particular by assisting them individually, on request, to
conduct a national assessment to identify their needs and priorities in the area of trade
facilitation. The programme of needs assessment will contribute to the successful
conclusion of these negotiations [...]".941

The technical assistance and capacity building are the heart of trade facilitation

negotiations.%42 Trade facilitation requires enormous investment in infrastructure that

many poor countries difficult to afford it.943

XV.c.2.2. Developing countries on trade facilitation negotiation.

As explained above, the definition of developing countries is not precisely defined by
the WTO but the country concerned declares its own status.9* While there is a set of
standards that should be fulfilled, which is widely recognised by the international
community, in the definition of a developed country. Those standards cover a high income
per capita, high human index development, and high GDP.945 Since the majority of the WTO
member states are developing countries, as a consequence, their full participation in the
WTO negotiations is strongly needed. In this regard, this is related to their active
participation in trade facilitation negotiations under the legal framework of the WTO in
order to improve efficiency and to reduce the high cost of trade at an international level.
Essentially, the improvement of trade facilitation is aimed to give maximum benefits to
WTO members, particularly to developing countries.

The refusal of developing countries to commence negotiation on Singapore issues,
especially on trade facilitation lead the failure of Cancun Ministerial Meeting in September
2003.946¢ Demand of agreement on trade facilitation is based on the strong concern of the
significance transparency, efficiency, and procedural uniformity of cross-border flow of
goods and services.

“[...] developing countries were not convinced that binding rules in the World Trade

Organization (WTO) would be necessary, or helpful, in this area. From the beginning of

trade facilitation as a separate issue (added to the agenda at the WTO Singapore

Ministerial Meeting in 1996), developing countries have not shown enthusiasm to

negotiate a multilateral agreement of trade facilitation commitments. While some

developing countries have even suggested that trade facilitation remain a national,
bilateral or regional concern, others have asked that the agreement - if members insist

on creating standards through the WTO - be a list of voluntary guidelines, or an

agreement based on capacity building, rather than a legally binding rule-based

agreement [...]".947

940 See Report By The Chairman of the Negotiating Group Trade Facilitation, TN/TF/6, (08-3495), 18 July, 2008, available at :
http://www.wto.org/english/tratop_e/dda_e/meet08_texts_e.htm, last accessed : 30 May 2011.

941 See Paragraph 5 Report By The Chairman Of The Negotiating Group Trade Facilitation, TN/TF/6, (08-3495).

942 See Zanamwe, Gainmore, 2005 ; Zanamwe, Gainmore, 2009.

943 See Ibid.

944 See Who are the developing countries in the WTO?, available at :
http://www.wto.org/english/tratop_e/devel_e/d1who_e.htm, last accessed : 30